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Giants in the Earth 


© PERE were giants in the earth in those days.” (Genesis 6:4) 

It is well for institutions, as for individuals, to pause on the occasion of 
milestones like birthdays and anniversaries to reflect on the past and its 
meaning in the light of the present. The American Judicature Society began 
its corporate existence on July 15, 1913, and has now entered its fiftieth year 
of service in the cause of judicial reform. As readers turn the pages of this 
Golden Anniversary issue of the Journal, they may observe, as Moses did in 
writing of the antediluvian period, that the achievements we are reviewing 
were the work of men of towering stature. 

Herbert Harley was a giant. Not physically, of course, nor even as a 
lawyer, but as a leader who came forward with an idea, with the means to 
effectuate it, and with the vision and drive to carry it through to realization, 
at a time when other men who were great lawyers and great judges were 
looking at the conditions Roscoe Pound had described and wondering how 
to go about correcting them. 

Roscoe Pound was a giant, and still is, for he not only helped to bring the 
American Judicature Society into existence but is with us today to witness 
the completion of its first half-century. The American Judicature Society is 
one of many organizations and causes to which this great legal scholar and 
educator has devoted himself during the course of an exceptionally long and 
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illustrious career, and in recognition of his 
gigantic contributions not only to the So- 
ciety but to judicial administration in 
many ways, he held the office of director of 
the Society longer than any other indivi- 
dual, from 1913 to 1960. 


An Early Emphasis on Drafting 


‘The full stature of Albert M. Kales has 
yet to be realized, for the products of his 
research and drafting under auspices of the 
Society are still influencing the shape of 
constitutions and statutes, and will be for 
many years to come. It is not too much to 
say now, however, that the work of Kales 
and his associates, in judicial selection, in 
court organization, in civil procedure, in 
minor courts and in bar organization, dur- 
ing the four-year period from 1913 to 1917, 
probably constituted the greatest contribu- 
tion of original thinking and basic research 
ever made to the legal world in an equiva- 
lent length of time. 

Other giants? There was a host of them. 
Charles Evans Hughes, the American Judi- 
cature Society’s first president, left his mark 
on the Society as he did on the American 
Bar Association and the Supreme Court of 
the United States. His successor, Newton 
D. Baker, closed a brilliant career of public 
service by serving as the Society’s president 
for the last eight years of his life. Arthur 
T. Vanderbilt headed the Society for three 
crucial years, went on to lead the move- 
ment for unification of the judiciary of his 
native state of New Jersey, and subsequent- 
ly founded the Institute of Judicial Ad- 
ministration, with which the Society today 
enjoys a mutually profitable cooperative 
relationship. 

Other giants of the Judicature Society’s 
early years held other offices or none at all, 
but in one capacity or another gave mighty 
assistance to starting the venture and help- 
ing it along. There were the founders, 
John H. Wigmore, Harry Olson, James 
Parker Hall and John B. Winslow; there 
were men who held American Judicature 
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Society offices while serving judicial ad- 
ministration in some practial way, as for 
example North Carolina’s great John J. 
Parker, Professor Edson R. Sunderland of 
Michigan, Attorney-General Homer Cum- 
mings, Justice Robert H. Jackson, Judge 
Charles E. Clark, Federal Court Adminis- 
trator Henry P. Chandler, and more; there 
were those whose names and contributions 
were familiar to readers of the Journal— 
Reginald Heber Smith, William L. Ran- 
som, Charles A. Beardsley, Julius Henry 
Cohen, Frank W. Grinnell, Edward R. 
Finch, Murray Seasongood; and there were 
men like the great Elihu Root and William 
Howard Taft who believed in the Society 
and its work enough to keep up their sus- 
taining memberships year after year even 
though preoccupied with other concerns. 


Leadership of Tomorrow 


When the story of the American Judica- 
ture Society’s first century is written in 
2013 other great names will undoubtedly 
have been added to the list of those that 
helped to build the Society. It is no detrac- 
tion to these men, however, to say that the 
greatness of the American Judicature So- 
ciety as it stands at mid-century lies not so 
much in its leaders now as it did in the 
early years. 

The greatness of the Society today rests 
on the sure foundation of more than 20,000 
individual members in 50 states and 20 
foreign countries who believe with Daniel 
Webster that justice is the great concern 
of mankind on earth and that its adminis- 
tration can and should be improved, and 
are willing to join with each other in sup- 
porting an organization exclusively devoted 
to that task. The challenge of this fiftieth 
year and the second half-century is to con- 
tinue to broaden this ever-widening base 
of informed support so as to extend and 
enlarge the Society’s continuing contribu- 
tion to the improvement of the adminis- 
tration of justice in communities, states and 
nations throughout the world. 


The Founding 
of the 
Society 


By Glenn R. Winters 


MR. WINTERS, who joined the So- 


ciety in 1940, is executive director 
and secretary-treasurer. 


A SPARK produces a flame when it falls 
on a wick that is in touch with combustible 
material. Wigmore happily characterized 
Roscoe Pound’s 1906 speech as a spark that 
kindled a flame of progress. The needs of 
the times were the fuel, and the American 
Judicature Society became the wick that 
fed the flame. The Society came into being 
a half-century ago in response to a set of 
conditions which made its appearance all 
but inevitable. These conditions were four: 

1. A legal profession and a judicial ma- 
chine badly organized and equipped to 
serve the expanding needs of the American 
people in the new twentieth century. 

2. A brilliant analysis of judicial ad- 
ministration shortcomings and a blueprint 
for a reform movement in Roscoe Pound's 
1906 address on “Causes of Popular Dis- 
satisfaction with the Administration of 
Justice.” 

3. A professional organization that was 
indifferent and hostile to proposals for re- 





form and unwilling to assume its rightful 
responsibility of leadership. 

4. A nucleus of able and dedicated men 
of vision like Pound, Wigmore and others, 
who needed only the mechanism of an 
agency through which to operate and the 
impetus to create it. 

That impetus was provided when Her- 
bert Harley, a small-town lawyer and news- 
paperman of Manistee, Michigan, con- 
ceived the idea of organizing a national 
movement for improvement of the courts. 
Harley’s background for this task was a 
University of Michigan legal education, 
writing and editorial skill, experience as a 
community leader in improving the local 
government of his home town, and a knowl- 
edge of the principles of mass communi- 
cation gained through association with 
Richard S. Childs, leading promoter of 
governmental reforms and today chairman 
of the board of the National Municipal 
League. To this also was added access to the 
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financial resources of a multimillionaire 
friend, Charles F. Ruggles. 

Mr. Harley was aware of the needs set 
forth in Pound’s 1906 address, and Ruggles, 
a big businessman more or less constantly 
in court, was keenly aware of the short- 
comings of the administration of justice as 
it touched on his own experience. Harley 
presented his idea of an organized move- 
ment for judicial reform to Ruggles, who 
agreed to supply the money to get it started, 
and as a first step sent Mr. Harley on a 
nation-wide tour to visit bench and_ bar 
leaders in every state. 

Mr. Harley started his tour with a visit 
to John H. Wigmore, dean of Northwest- 
ern University law school, to whom he had 
been given a letter of introduction by Dean 
Henry M. Bates of the University of Michi- 
gan. Wigmore seized upon the idea with 
his characteristic enthusiasm and took an 
active part until his death more than 30 
years later. It was on that tour that Harley 
first met Roscoe Pound who, of course, 
welcomed the prospect of large-scale im- 
plementation of the ideas he had been ad- 
vocating. 

From the large number of lawyers and 
judges visited on that trip and the still 
larger number (about 300 in all) to whom 
Mr. Harley sent copies of a circular letter 
announcing the project, 11 men were se- 
lected as founders of the Society. Five of 
them constituted the real inner circle. 
These included Harley, Pound and Wig- 
more, Harry Olson and Albert M. Kales. 
Olson was the dynamic chief justice of the 
efficient and progressive Municipal Court 
of Chicago; Kales was a professor of law at 
Northwestern and was at that very time 
developing the ideas for the judicial selec- 
tion plan that was subsequently to be 
identified both with his name and with the 
American Judicature Society. 

The rest of the eleven were Chief Justice 
John B. Winslow of the Supreme Court of 
Wisconsin; Dean James Parker Hall of the 
University of Chicago law school; Wood- 
bridge N. Ferris, president of Ferris Insti- 
tute and subsequently governor of Michi- 
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gan and United States senator; Nathan W. 
MacChesney and Frederic Bruce Johnstone 
of the Chicago bar, and Frederick W. 
Lehmann of the St. Louis bar. 


The Organization Meetings 


The first preliminary organization meet- 
ing was held on April 5, 1913, at the City 
Club in Chicago, and those in attendance 
were Harley, Ruggles, Wigmore, Olson, 
Kales, Hall, Winslow, MacChesney and 
William D. Kerr, a Chicago lawyer. At this 
meeting the general lines along which the 
new organization’s research work was to be 
directed were laid out, and the general 
structure of the new organization was 
sketched. Subsequent organization meet- 
ings were held on May 17, June 19 and 
July 10, and the charter for the ““American 
Judicature Society to Promote the Efficient 
Administration of Justice’ was issued and 
dated July 15, 1913. 

The April 5 meeting had decided that 
“propaganda” and research and drafting 
should proceed simultaneously, and that 
the latter should be in seven main fields: 

1. Judicial selection, tenure, compensa- 

tion, retirement, discipline and _ re- 
moval. 

2. Selection, compensation, etc., of 

clerks and other court employees. 

3. Court organization and administra- 
tion. 

Civil and criminal procedure. 
Judicial statistics. 

Simplification of reports of judicial 
decisions. 

7. Bar organization, bar admission, dis- 

cipline and removal. 

After completion of the corporate or- 
ganization, attention was immediately 
centered on the research and drafting pro- 
gram, and the first meetings of the new 
board had to do with the hiring of a “di- 
rector of drafting.’ After some delay, Al- 
bert Kales agreed to take that post himself 
and on October 3, 1913, he was given his 
first assignment, to produce an ideal state 
judicature act. In the meantime, Mr. Harley 
was gathering materials on bar organiza- 
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tion preparatory to the drafting of a model 
bar act. He, Olson and Pound also as mem- 
bers of a committee of the National Mu- 
nicipal League were charged with the duty 
of drafting a model municipal court act. 

Meetings of the directors were held al- 
most weekly during the fall and winter of 
1913-1914, in which they debated the Kales 
drafts line by line. 

In 1914 the directors prevailed on Ros- 
coe Pound to assume responsibility for 
drafting a model code of procedure. Un- 
fortunately, his other responsibilities pre- 
vented him from completing this drafting 
assignment and Samuel Rosenbaum of 
Philadelphia accepted the job of completing 
the rules project. 


The Bulletin Series 
Was Begun in 1914 


The first of the series of “Bulletins” ap- 
peared in January, 1914, and the first four 
dealt with metropolitan courts. Bulletin I 
was a submission to the council entitled 
“Causes of Dissatisfaction with the Ad- 
ministration of Justice in Metropolitan 
Districts,’ an obvious reference back to 
Pound’s 1906 speech; Bulletin II and III 
were further discussions of it and Bulletin 
IV, March, 1914 ,was a final draft of an 
“Act to Establish a Model Court for a 
Metropolitan District.” 

This draft, although actually a court or- 
ganization act, is of greatest interest for its 
judicial selection provisions. Here was the 
first definitive formulation of the judicial 
selection plan that was later to be identified 
with Kales and with the American Judica- 
ture Society. It called for an elected chief 
justice and for appointment by him of 
other judges to be subject to popular vote 
at intervals thereafter without competition 
at the polls. Bulletin IV-A, April, 1915, 
127 pages, was entirely devoted to judicial 
selection, with discussion of alternative 
plans and revision of the draft of the Kales 
plan. In October, 1914, the first draft of 
the model State-Wide Judicature Act ap- 
peared, and Bulletin XIII, early in 1917, 
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presented a first draft of court procedure 
rules. 


The Influence of the Drafts 


It will thus be seen that in the relatively 
short space of four years the American 
Judicature Society's research department 
produced drafts of enduring value in more 
than half of the seven areas designated at 
the outset. Their significance to the sub- 
sequent course of judicial reform may be 
seen from the use to which they have been 
put since then. The Society’s judicial selec- 
tion plan, with greater or lesser modifica- 
tions, has been adopted in California, Mis- 
sourl, Alabama, Alaska, Kansas and Iowa 
and will be voted on later this year in 
Ulinois and Nebraska. Important features 
of the Metropolitan Court Act were adopted 
in the Circuit Court of Wayne County 
(Detroit), Michigan, and have been to a 
lesser extent in other metropolitan courts. 

‘The state-wide judicature act formed the 
basis for the state-wide judicial reorganiza- 
tion that took place in New Jersey in 1948, 
and in Puerto Rico in 1952, and many of 
its features are to be found in the court 
organization plans drafted for adoption in 
many states, including I]linois, North Caro- 
lina and Colorado this year. Court admin- 
istration features of the model act have 
found expression in nearly 20 states that 
have made provision for a state court ad- 
ministrative office. The Society's model 
code of civil procedure was the greatest 
single source from which the federal rules 
of civil procedure were drawn, and some 
15 or 20 states, by adopting state rules 
patterned after the federal, have drawn in- 
directly on the Society’s original model 
code. 

In view of the foregoing, it is not too 
much to say that the years 1913-1917 have 
not been surpassed in the judicial history 
of this country in the wealth of contribu- 
tion of original, constructive research in 
hitherto relatively uncharted fields. Most 
of this was the individual work of Albert 
Kales, but the minute book of the Ameri- 
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can Judicature Society contains the record 
of scores of meetings with the officers and 
council and a faithful account of specific 
subjects discussed and conclusions reached 
at each meeting. 


Publication of the Journal 


The year 1917 was the second important 
date in the history of the American Judi- 
cature Society because of the beginning of 
publication of the Journal in June of that 
year. Although the great emphasis had been 
on research and drafting during the pre- 
ceding four years, a basic decision had been 
made at the first organization meeting that 
“propaganda” would begin immediately 
without awaiting the product of research, 
and bulletins issued during those years, 
other than those above mentioned, were 
simple publication of significant articles 
and lectures on judicial administration 
topics of the type that later would be lead- 
ing articles in the Journal. 

The Journal from the start was influ- 
enced by the work of Richard S. Childs in 
publicizing the short ballot movement. It 
was designed to be a small and inexpensive 
publication, mailable under the third class 
postal rates of that day for one cent. The 
object was to obtain as great distribution 
as possible, and for that purpose it was of- 
fered free on request, a policy that was 
maintained until only four years ago. 
Sample copies were sent to a large mailing 
list of lawyers and the initial subscription 
list thus obtained was about 6,000, includ- 
ing 1,000 libraries. The Journal mailing 
list grew until by the late 1930’s it had 
gone over 30,000. 

Publication of the bulletins was discon- 
tinued after the Journal was begun, and 
subsequent bulletin material appeared in 
the Journal. A part of the original series 
of research projects thus published was the 
Model State Bar Act. Herbert Harley found 
much to admire in the legal and judicial 
institutions of Canada, and especially its 
fully organized legal profession. With en- 
couragement of bar leaders like Reginald 
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Heber Smith of Boston, the Society took 
the lead in advocating the adoption of the 
integrated form of bar organization in this 
country, and its model act was adopted al- 
most without change in California and 
other early integrated bar states. 

Research and drafting continued to oc- 
cupy a place of prominence in the Society’s 
program after 1917, but as more and more 
bulletins and drafts came out, there was 
more need to publicize them and promote 
their adoption. Thus the emphasis of the 
Society’s work during the decade of the 
20’s swung over to promotion, based chiefly 
on the Journal. 

As the Journal acquired an audience in 
professional circles, a by-product was the 
rise of the Society’s information and con- 
sultation service. Requests came in for 
answers to specific questions and for help 
in procuring enactment of specific reforms 
in individual states, and these were handled 
in the early years by any of the officers, but 
more and more by Herbert Harley himself. 


Financial Reorganization 


In 1929 the American Judicature Society 
encountered its greatest crisis. Up to that 
time Charles F. Ruggles had paid all the 
bills, to a total amount of approximately 
$93,000, but in the meantime his great 
fortune had dissipated and in 1929, shortly 
before his death, his support was discon- 
tinued. This was a fortunate development, 
although it did not seem so at the time. 
Relying on Ruggles for support, the pro- 
gram was limited to what his payments 
would buy. Discontinuance of those pay- 
ments resulted in a major reorganization 
with a dues-paying membership and a na- 
tion-wide board of directors. Charter mem- 
bers numbered 600, and their dues of $5.00 
a year, with some sustaining memberships 
in larger amounts, produced about $4,000 
a year. Together with assistance from the 
law schools of Northwestern University 
and the University of Michigan this made 
possible the continuation of the program. 
The number of members increased every 
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year until after a few years income from 
that source had far surpassed what it had 
formerly been. In 1937 the financial pic- 
ture was further helped by a five-year grant 
from the Carnegie Corporation of New 
York. 


The Society’s Offices Are Moved 


The year 1931 was another turning point 
in the Society’s history, marking its move 
from Chicago to Ann Arbor, Michigan. 
Offices had first been established at 31 West 
Lake Street in Chicago’s loop, and Mr. 
Harley divided his time between the So- 
ciety and a job as administrative assistant 
to Chief Justice Olson of the Municipal 
Court of Chicago. In 1927 headquarters 
were moved to Northwestern University 
law school at 357 East Chicago Avenue, 
and thereafter the Journal designated itself 
as published under the “auspices” of the 
law schools of Northwestern University 
and the University of Michigan. In 1931 
Mr. Harley accepted the invitation of Mich- 
igan’s Dean Henry M. Bates and moved the 
Society's offices to Ann Arbor. They re- 
mained in the beautiful law quadrangle 
there until 1954 when the Society again 
moved back to Chicago to take its present 
quarters in the American Bar Center. 

As the years went by, other important 
names were added to those that figured so 
largely in the early history of the Society. 
Harry Olson continued as head of a very 
simple organizational structure, with the 
title of chairman for 16 years. At the time 
of the 1929 reorganization Olson assumed 
the title of chairman of the board and 
Charles Evans Hughes became the first 
president. A year later, on his appointment 
as chief justice of the United States, Hughes 
resigned, and Newton D. Baker of Cleve- 
land, Ohio, assumed the office. Baker was 
followed in 1937 by Arthur T. Vanderbilt, 
later chief justice of the Supreme Court of 
New Jersey, whose three years in office 
were years of rapid growth. He was fol- 
lowed, in order, by David A. Simmons of 
Houston, Texas; U. S. District Judge Mer- 
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rill E. Otis of Kansas City; George E. 
Brand, Detroit; Dean Albert J. Harno of 
the University of Illinois law school; Wil- 
liam J. Jameson, now U. S. District Judge, 
Billings, Montana; Albert E. Jenner, Jr., 
Chicago; and the incumbent, Cecil E. 
Burney, Corpus Christi, Texas. 

In 1930 Clarence N. Goodwin of Chicago, 
now of Washington, D. C., was elected 
chairman of the board and held that office 
until 1937 when he was succeeded by Oscar 
C. Hull of Detroit. Hull was succeeded in 
turn by Thomas F. McDonald, St. Louis; 
George E. Brand, Detroit; Dean Albert J. 
Harno; Judge Laurance M. Hyde of the 
Supreme Court of Missouri; Judge Orie L. 
Phillips, U. S. Circuit Judge, Denver; Ber- 
nard G. Segal, Philadelphia; and the in- 
cumbent, Justice John R. Dethmers of the 
Supreme Court of Michigan. 

Herbert Harley retired from active par- 
ticipation in 1945 and was succeeded as 
secretary-treasurer (now executive direc- 
tor) and editor of the Journal by Glenn 
R. Winters, who had joined the Society’s 
staff in 1940. 

No enumeration of great men of the 
American Judicature Society would be 
complete without mention of many who 
did not hold its highest offices but never- 
theless contributed greatly to its achieve- 
ments. This would be a long list, too long 
to print here, and it would include such 
names as Philip J. Wickser, Buffalo, New 
York; Charles A. Boston, New York; Wil- 
liam Draper Lewis, Philadelphia; Charles 
A. Beardsley, Oakland, California; Charles 
E. Clark, New Haven, Connecticut; and 
R. Allan Stephens, Springfield, Illinois. To 
attempt to carry such a list on into the 
present generation had best be left to the 
chronicles of the future. Suffice it to say 
that the American Judicature Society today 
faces the start of its second half century, 
with professional leadership, rank-and-file 
membership and financial resources that 
would have amazed its founders, and which 
promise still greater contributions to the 
cause of justice in the years to come. 


The Spark that Kindled the White Flame 
of Progress — Pound’s St. Paul Address of 1906 
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JOHN H. WIGMORE, late dean of Northwestern Uni- 
versity Law School, wrote this introduction in 1937 
for publication in this Journal. One of the founders 
of the American Judicature Society, Dean Wigmore 
was a leader of judicial reform throughout his illus- 
trious career. 


J UST thirty years ago last August was 
struck the spark that kindled the white 
flame of high endeavor, now spreading 
through the entire legal profession and 
radiating the spirit of resolute progress in 
the administration of justice. 

Until that spark was struck, the profes- 
sion was a complacent, self-satisfied, genial 
fellowship of individual lawyers—unalive 
to the shortcomings of our justice, unthink- 
ing of the urgent demands of the impend- 
ing future, unconscious of the potential 
opportunities, unaware of their collective 
duty and destiny. 

Where and when was that spark struck? 
And by whom? 

There comes to my mind, just at this 
moment of retrospection, a classical verse 
of the great dramatist Calderon, in his play 
The Physician Act I, Scene 3: ! 





A little spark may start a mightly blaze; 

A gentle breeze a stormy gale may raise. 

A little cloud may bring a flood’s down- 
pour, 

A distant flash may end in thunder’s roar. 

Thus, starting as only spark, breeze, cloud, 
or flash, 

They end as fire, and flood, and tempest’s 
crash. 


There can be no doubt about the where 
and when of this spark. I remember it as if 
it were of yesterday. I recall the incident, 
and I recall our feelings about it at the 
time. 


American Bar Association at St. Paul 


It was a pleasant summer evening in St. 
Paul, and the date was August 29, 1906. 
The twenty-ninth annual meeting of the 
American Bar Association had convened in 





1. “Poco centella incita mucho fuego; 
Poco viento movio mucho tormiento; 
Poca nube al principio arrija luego 
Mucho diluvio; poca luz alienta 
Mucho rayo despues; poco amor ciego 


Descabre mucho engano. 
Y asi intenta, 
Siendo centella, wiento, nube, ensayo, 


Ser tormenta, diluvio, incendio, y rayo!” 


August, 1962 


the Capitol building of St. Paul. At 10:30 
in the morning the clans of the respectable 
bar had assembled for a business meeting, 
and had later taken a recess until 8:00 in 
the evening. At the evening session there 
were to be two addresses—the first by “Mr. 
Roscoe Pound, of Lincoln, Nebraska,” and 
the second by John J. Jenkins, (later fed- 
eral judge) of Wisconsin. Some 370 mem- 
bers (out of the total 5400) were registered 
for the convention, and almost all of them 
(with many of their ladies) were present in 
the spacious auditorium of the Capitol. 

The title of the address was ‘“The Causes 
of Popular Dissatisfaction with the Admin- 
istration of Justice.” 


A Unique Topic 


Now you must understand that the typi- 
cal Bar Association address of that period 
was a sober, solid, exposition of some sober, 
static subject—““American Institutions and 
Law,” “The Civil Law and Codification,”’ 
““Alexander Hamilton,’’ ‘‘The Alaska 
Boundary Case,’ and so on. And the 
speaker was by tradition a lawyer of na- 
tional eminence — John Dillon, Hampton 
Carson, James Woolworth, Jacob Dickin- 
son—whose name and repute alone was suf- 
ficient attraction. And the members at- 
tended as a matter of duty and respect, 
to be cheered by the speaker’s well-turned 
eulogium on our institutions or by his 
smooth exposition of a familiar principle 
of law. 

But now it was something different. The 
speaker was a youngish lawyer in his early 
thirties, a local light in Nebraska—brought 
on this national stage simply because the 
Association’s president had recently heard 
him speak at a meeting of the Nebraska 
Bar Association. And what was his topic? 
“Popular Dissatisfaction with the Adminis- 
tration of Justice!” Dissatisfaction! Are the 
people dissatisfied? What can they be dis- 
satisfied about? Do we not give them a 
good enough justice? Whose idea can it be 
that things are wrong? Well, we are here; 
so we might as well stay and listen politely; 
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the president’s reception does not begin till 
9:30 o'clock. Such were the “old-timers’” 
thoughts. 


Pound’s Analysis 


The speaker opened with the concession 
that “dissatisfaction with the administra- 
tion of justice is as old as law,” and quoted 
examples from past history. But he pro- 
ceeded promptly to assert that there was 
today in our own country “more than the 
normal amount of dissatisfaction with the 
present day administration of justice in 
America.” Then, limiting his inquiry to 
civil justice (which was a preliminary jolt 
to the conservatives; for of course that was 
their special field of practice), he proceeded 
to a diagnosis of those causes. And herein 
came the first recorded instance of the phil- 
osophic approach; for he classified the 
causes under four heads—from greater to 
less, from permanent to changeable: 

(1) Causes for dissatisfaction with any 

legal system; 

(2) Causes lying in the peculiarities of 

our Anglo-American legal system; 

(3) Causes lying in our American judi- 

cial organization and procedure; 

(4) Causes lying in the environment of 

our judicial administration. 

And, then, proceeding systematically, he 
began to analyze and to subdivide each of 
these four classes of causes into their differ- 
ent elements—one by one, lucidly, con- 
cretely, candidly, and unsparingly. 

By this time, those of us who had any 
philosophical leanings at all had begun to 
feel a thrill of interest, a prognostication of 
promise. Here was something really com- 
prehensive, yet practical—maybe a program 
for effort. And as the address proceeded, 
we knew that the truth was being unfolded 
to us. 

But the others—the most of the lawyers— 
by this time were sensing alarm. ‘The strong 
legal minds were sniffing like faithful sheep- 
dogs who smell the wolf approaching down 
the wind; the lesser minds were nervously 
huddling like the sheep of the sheepfold; 
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for a vague instinct told them that there 
was danger ahead in this speech by a law- 
yer who was to all seeming merely a law 
professor and a commissioner of the su- 
preme court but who was talking like a 
reform-wolf in sheep’s clothing. 


A Bill of Particular Defects 


But when the speech came to its main 
thesis, a concrete bill of particular defects, 
then the conservative hearers sat in dumb 
dismay and hostile horror at the deliver- 
ances of the daring iconoclast (all phrased, 
nonetheless, in coldly calm description). 
“Our system of courts 1s archaic.” “Our 
procedure is behind the times.” “Our judi- 
cial power is wasted.” ““The worst feature 
of procedure is the lavish granting of new 
trials.” “The court’s time is frittered away 
on mere points of legal etiquette.” “Our 
legislation is crude.” “Putting courts into 
politics has almost destroyed the traditional 
respect for the Bench! ! !” 

‘The speech should be read to be appre- 
ciated. In its choice rhetoric it is and will 
remain a Classic. But those broad but bit- 
ing attributions of blame—those searching 
stabs at cherished complacencies—those re- 
lentless exposures of regrettable realities— 
the pitiless piling up of them, had by the 
end of the speech crammed the hearts of 
the conservatives with: “‘astoniment” (as 
the old word was) and resentment. 

‘They had listened courteously enough. 
And they would have said nothing at the 
time to express their sentiments. But at the 
close of the address and before the presi- 
dent could introduce the other speaker of 
the evening, Everett P. Wheeler of New 
York—one of the leaders of its bar, but an 
idealist and a veteran reformer—interposed 
a motion. The motion proposed that four 
thousand copies of the address be immedti- 
ately printed (without waiting for the 
annual volume) and be sent to every mem- 
ber of the Association and to the com- 
mittees on judiciary of the federal senate 
and house! 

This outrageous motion let loose the re- 
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pressed indignation of the assemblage. It 
was hard enough to have had to listen in 
silence to the address. But to sanction its 
heresies! And to print and publish them 
broadcast! 

Intolerable! Impossible! 

James Andrews of New York obtained 
the floor. ““A more drastic attack” he said 
“upon the system of procedure could scarce- 
ly be devised.” He would undertake “to 
show the contrary of every one of the ma- 
terial positions taken in the paper and so 
on. And he blocked unanimous consent. So 
the motion went over to the business meet- 
ing on Friday. And then the pent-up storm 
really burst into fervid expression. 


The Debate 


Mr. Andrews, believing that our system 
of procedure “‘is the most refined and scien- 
tific system ever devised by the wit of man” 
(!!) denounced the charge made‘in the ad- 
dress of Wednesday that our system was 
“archaic.” The “attack on the judiciary” 
was too unconscionable to discuss. Mr. 
Spoonts of Texas asserted that the address 
was “‘an attack upon the entire remedial 
jurisprudence of America.” It was an at- 
tempt “to destroy that which the wisdom of 
the centuries has built up.” It embodied 
“The old idea of seeking the ideal, the un- 
attainable, the Eldorado,”’ and here he de- 
claimed four verses of poetry from Edgar 
Poe. 

The conservatives were hotly impatient 
to suppress the whole matter. The motion 
was made to table the resolution, so as to 
proceed with real business (among which, 
by the way, was the typical proposal to ap- 
point a committee to attend a memorial 
service upon removing to another tomb the 
remains of James Wilson, signer of the 
Declaration—a motion which its proposer 
naively assured them “will not provoke op- 
position”). So Everett Wheeler, the gallant 
knight of reform, the offerer of the print- 
four-thousand-copies resolution, yielded by 
suggesting that the proposal to print be 
omitted, and that the paper be merely re- 
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ferred to the committee on judicial ad- 
ministration and remedial procedure. But, 
No! Not even that much! said the shocked 
conservatives. Why should such “danger- 
ous” stuff be given the further attention of 
even a committee? And thus the contest 
went on, with many rulings on points of 
order. And finally the amended resolution 
—to refer to the committee—was carried. 

‘Thus was the address decently buried, in 
the view of the conservatives. Throughout 
the debate not a single voice is recorded as 
raised in favor of the address, except that of 
Everett Wheeler. As a known “reformer,” 
of course his voice could not avail. ‘Those 
younger ones of us, who had listened with 
thrills of admiration to the address on 
Wednesday evening, had no chance to take 
part in its defence on Friday; for the floor 
was being clamorously claimed by the vet- 
eran leaders of the profession—George Page 
and Jacob Dickinson of Illinois, F. B. 
James of Ohio, William Ketcham of In- 
diana (I remember that his remarks riled 
me most of all), Lucien Alexander of Penn- 
sylvania, and the rest of the stout defenders 
of Things-As-They-Are. 

So like the Battle of Hohenlinden, “ ’twas 
a famous victory’—for them, and for that 
day. 


oo 


Program for Action 


But we younger men knew what it all 
meant. We realized that at last the surgeon’s 
skilled diagnosis had been made; that the 
broad underlying causes of the ailments in 
our justice had been made clear to all; that 
the places and the possibilities for improve- 
ment had been designated—in short, that a 
program for effort, a program rational, sys- 
tematic and practical, was ready for action. 

One immediate minor consequence was 
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that some of us met the next day, on the 
Capitol steps, and resolved to do something 
about it in our own limited spheres. I re- 
member that Draper Lewis of Pennsyl- 
vania, George Boke of California (rest his 
fine soul!), and a ‘Texas man whose name 
has gone from me, were in the group; per- 
haps Lewis will remember some other 
names. And next spring, when a vacancy 
occurred in our Faculty of Law, we per- 
suaded Roscoe Pound to leave Nebraska 
and come to Chicago, where we could give 
him a wider audience. 


Catechism for Progress 


But the great result was that the soul of 
the profession had been touched. For many 
ensuing years the St. Paul speech was the 
catechism for all progressive-minded :law- 
yers and judges. Slowly the doctrines spread. 
Many other forces—most notably the Amer- 
ican Judicature Society—organized their 
efforts. And so the white flame of progress 
was kindled. 

Not many today in our profession have 
read that speech. But it is just as good read- 
ing as ever—just as true, and just as enlight- 
ening. 

And those now living who heard it are 
indeed few. But, whenever the question is 
mooted of the progress of reform in our ad- 
ministration of civil justice—whenever may 
be heard impatience at the profession’s too 
leisurely speed, let this be remembered, 
that it all started after the speech at St. 
Paul. That speech made history. At that 
period there was universal complacent tor- 
pidity in the profession; the thermometer 
of conscious progressive and collective ef- 
fort was at freezing point. The rise of its 
temperature has all taken place in the last 
thirty years. 





Fhe Causes of 


POPULAR DISSATISFACTION 


with the 


Administration of Justice 


eee remeron with the adminis- 
tration of justice is as old as law. Not to go 
outside of our own legal system, discontent 
has an ancient and unbroken pedigree. The 
Anglo-Saxon laws continually direct that 
justice is to be done equally to rich and to 
poor,’ and the king exhorts that the peace 
be kept better than has been wont, and that 
“men of every order readily submit .. . each 
to the law which is appropriate to him.’ 
The author of the apocryphal Mirror of Jus- 
tice gives a list of one hundred and fifty-five 
abuses in legal administration, and names 
it as one of the chief abuses of the degener- 
ate times in which he lived that executions 
of judges for corrupt or illegal decisions 
had ceased. Wyclif complains that “law- 
yers make process by subtlety and cavila- 
tions of law civil, that is much heathen 
men’s law, and do not accept the form of 
the gospel, as if the gospel were not so good 
as pagan’s law.’’® Starkey, in the reign of 
Henry VIII, says: “Everyone that can color 
reason maketh a stop to the best law that is 
beforetime devised.”® James I reminded his 
judges that “the law was founded upon 
reason, and that he and others had reason 
as well as the judges.” In the eighteenth 
century, it was complained that the bench 
was occupied by “legal monks, utterly ig- 


* Address delivered at annual convention of Ameri- 
can Bar Association in 1906. Roscoe Pound is now 
dean emeritus of the Harvard Law School. 


1. e.g., Secular Ordinance of Edgar, Cap. 1; Secular 
Ordinance of Cnut; 2; Laws of Ethelred, VI, 1; Laws 
of Edward, preface. 

2. Laws of Athelstan, IV; Laws of Edward, 4. 

3. Laws of Ethelred, V, 4. 
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norant of human nature and of the affairs 
of men.’’* In the nineteenth century the 
vehement criticism of the period of the re- 
form movement needs only to be men- 
tioned. In other words, as long as there have 
been laws and lawyers, conscientious and 
well-meaning men have believed that laws 
were mere arbitrary technicalities, and that 
the attempt to regulate the relations of 
mankind in acordance with them resulted 
largely in injustice. But we must not be de- 
ceived by this innocuous and _ inevitable 
discontent with all law into overlooking or 
underrating the real and serious dissatis- 
faction with courts and lack of respect for 
law which exists in the United States today. 

In spite of the violent opposition which 
the doctrine of judicial power over uncon- 
stitutional legislation at first encountered, 
the tendency to give the fullest scope to the 
common law doctrine of supremacy of law 
and to tie down administration by common 
law liabilities and judicial review, was, un- 
til recently, very marked. Today, the con- 
trary tendency is no less marked. Courts are 
distrusted, and the executive boards and 
commissions with summary and _ plenary 
powers, freed, so far as constitutions will 
permit, from judicial review, have become 
the fashion. It will be assumed, then, that 





4. Mirror, chap. 5, sec. 1. 

5. See Maitland, English Law and the Renaissance, 
53. 

6. Id. 42. 

7. Conference between King James I and the Judges 
of England, 12 Rep. 63. 

8. Lord Campbell, Lives of the Chief Justice (3 
Ed.) IV, 119. 
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there is more than the normal amount of 
dissatisfaction with the present-day adminis- 
tration of justice in America. Assuming 
this, the first step must be diagnosis, and 
diagnosis will be the sole purpose of this 
paper. It will attempt only to discover and 
to point out the causes of current popular 
dissatisfaction. ‘The inquiry will be limited, 
moreover, to civil justice. For while the 
criminal law attracts more notice, and pun- 
ishment seems to have greater interest for 
the lay mind than the civil remedies of pre- 
vention and compensation, the true inter- 
est of the modern community is in the 
civil administration of justice. Revenge and 
its modern outgrowth, punishment, belong 
to the past of legal history. ‘The rules which 
define those invisible boundaries, within 
which each may act without conflict with 
the activities of his fellows in a busy and 
crowded world, upon which investor, pro- 
moter, buyer, seller, employer and em- 
ployee must rely consciously or subcon- 
sciously in their every-day transactions, are 
conditions precedent of modern social and 
industrial organization. 

With the scope of inquiry so limited, the 
causes of dissatisfaction with the adminis- 
tration of justice may be grouped under 
four main heads: (1) Causes for dissatisfac- 
tion with any legal system, (2) causes lying 
in the peculiarities of our Anglo-American 
legal system, (3) causes lying in our Ameri- 
can judicial organization and procedure, 
and (4) causes lying in the environment of 
our judicial administration. 

It needs but a superficial acquaintance 
with literature to show that all legal systems 
among all peoples have given rise to the 
same complaints. Even the wonderful me- 
chanism of modern German judicial ad- 
ministration is said to be distrusted by the 
people on the time-worn ground that there 
is one law for the rich and another for the 
poor.’ It is obvious, therefore, that there 
must be some cause or causes inherent in 
all law and in all legal systems in order to 
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produce this universal and invariable effect. 
These causes of dissatisfaction with any 
system of law I believe to be the following: 
(1) The necessarily mechanical operation 
of rules, and hence of laws; (2) the inevi- 
table difference in rate of progress between 
law and public opinion; (3) the general 
popular assumption that the administra- 
tion of justice is an easy task, to which any- 
one is competent, and (4) popular impa- 
tience of restraint. 


The Mechanical Operation of Laws 


The most important and most constant 
cause of dissatisfaction with all law at all 
times is to be found in the necessarily me- 
chanical operation of legal rules. This is 
one of the penalties of uniformity. Legal 
history shows an oscillation between wide 
judicial discretion on the one hand and 
strict confinement of the magistrate by 
minute and detailed rules upon the other 
hand. From time to time more or less re- 
version to justice without law becomes nec- 
essary in order to bring the public adminis- 
tration of justice into touch with changed 
moral, social or political conditions. But 
such periods of reversion result only in new 
rules or changed rules. In time the modes 
of exercising discretion become fixed, the 
course of judicial action becomes stable 
and uniform, and the new element, wheth- 
er custom or equity or natural law becomes 
as rigid and mechanical as the old. This 
mechanical action of the law may be mini- 
mized, but it cannot be obviated. Laws are 
general rules; and the process of making 
them general involves elimination of the 
immaterial elements of particular contro- 
versies. If all controversies were alike or if 
the degree in which actual controversies ap- 
proximate to the recognized types could be 
calculated with precision, this would not 
matter. The difficulty is that in practice 
they approximate to these types in infinite 
gradations. When we eliminate immaterial 
factors to reach a general rule, we can never 





9. Dr. v. Liszt, Professor at Berlin, delivered an ad- 
dress in the Rathaus in Berlin on this very subject 





recently, if we may credit press accounts. 
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entirely avoid eliminating factors which 
will be more or less material in some par- 
ticular controversy. If to meet this inherent 
difficulty in administering justice according 
to law we introduce a judicial dispensing 
power, the result is uncertainty and an in- 
tolerable scope for the personal equation of 
the magistrate. If we turn to the other ex- 
treme and pile up exceptions and qualifi- 
cations and provisos, the legal system be- 
comes cumbrous and unworkable. Hence 
the law has always ended in a compromise, 
in a middle course between wide discretion 
and over-minute legislation. In reaching 
this middle ground, some sacrifice of flexi- 
bility of application to particular cases is 
inevitable. In consequence, the adjustment 
of the relations of man and man according 
to these rules will of necessity appear more 
or less arbitrary and more or less in conflict 
with the ethical notions of individuals. 

In periods of absolute or generally re- 
ceived moral systems, the contrast between 
legal results and strict ethical requirements 
will appeal only to individuals. In periods 
of free individual thought in morals and 
ethics, and especially in an age of social 
and industrial transition, this contrast is 
greatly intensified and appeals to large 
classes of society. Justice, which is the end of 
law, is the ideal compromise between the 
activities of each and the activities of all in 
a crowded world. The law seeks to harmo- 
nize these activities and to adjust the rela- 
tions of every man with his fellow so as to 
accord with the moral sense of the com- 
munity. When the community is at one in 
its ideas of justice, this is possible. When 
the community is divided and diversified, 
and groups and classes and interests, under- 
standing each other none too well, have 
conflicting ideas of justice, the task is ex- 
tremely difficult. It is impossible that legal 
and ethical ideas should be in entire accord 
in such a society. ‘The individual looks at 
cases one by one and measures them by his 
individual sense of right and wrong. The 
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lawyer must look at cases in gross, and must 
measure them largely by an artificial stand- 
ard. He must apply the ethics of the com- 
munity, not his own. If discretion is given 
him, his view will be that of the class from 
which he comes. If his hands are tied by 
law, he must apply the ethics of the past as 
formulated in common law and legislation. 
In either event, judicial and individual 
ethical standards will diverge. And this di- 
vergence between the ethical and the legal, 
as each individual sees it, makes him say 
with Luther, “Good jurist, bad Christian.”!° 

(2) A closely related cause of dissatisfac- 
tion with the administration of justice ac- 
cording to law is to be found in the inevi- 
table difference in rate of progress between 
law and public opinion. In order to pre- 
clude corruption, to exclude the personal 
prejudices of magistrates, and to minimize 
individual incompetency, law formulates 
the moral sentiments of the community in 
rules to which the judgments of tribunals 
must conform. These rules, being formula- 
tions of public opinion, cannot exist until 
public opinion has become fixed and settled, 
and cannot change until a change of public 
opinion has become complete. It follows 
that this difficulty in the judicial adminis- 
tration of justice, like the preceding, may 
be minimized, but not obviated. In a rude 
age the ‘Teutonic moots in which every free 
man took a hand might be possible. But 
these tribunals broke down under pressure 
of business and became ordinary courts 
with permanent judges. The Athenians 
conceived that the people themselves should 
decide each case. But the Athenian dikas- 
tery, in which controversies were submitted 
to blocks of several hundred citizens by 
way of reaching the will of the democracy, 
proved to register its caprice for the mo- 
ment rather than its permanent will. Mod- 
ern experience with juries, especially in 
commercial causes, does not warrant us in 
hoping much from any form of judicial 
referendum. Public opinion must affect the 
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administration of justice through the rules 
by which justice is administered rather 
than through the direct administration. All 
interference with the uniform and auto- 
matic application of these rules, when actu- 
al controversies arise, introduces an anti- 
legal element which becomes intolerable. 
But, as public opinion affects tribunals 
through the rules by which they decide 
and these rules once made, stand till abro- 
gated or altered, any system of law will be 
made up of successive strata of rules and 
doctrines representing successive and often 
widely divergent periods of public opinion. 
In this sense, law is often in very truth a 
government of the living by the dead."! 
The unconscious change of judicial law 
making and the direct alterations of legis- 
lation and codification operate to make this 
government by the dead reasonably toler- 
able. But here again we must pay a price 
for certainty and uniformity. The law does 
not respond quickly to new conditions. It 
does not change until ill effects are felt; 
often not until they are felt acutely. The 
moral or intellectual or economic change 
must come first. While it is coming, and 
until it is so complete as to affect the law 
and formulate itself therein, friction must 
ensue. In an age of rapid moral, intellec- 
tual and economic changes, often crossing 
one another and producing numerous 
minor resultants, this friction cannot fail 
to be in excess. 

(3) A third perennial source of popular 
dissatisfaction with the administration of 
justice according to law may be found in the 
popular asumption that the administration 
of justice is an easy task to which anyone is 
competent. Laws may be compared to the 
formulas of engineers. They sum up the 
experience of many courts with many cases 
enable the magistrate to apply that experi- 
ence subconsciously. So, the formula en- 
ables the engineer to make use of the ac- 
cumulated experience of past builders, 
even though he could not work out a step 
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in its evolution by himself. A layman is no 
more competent to construct or to apply 
the one formula than the other. Each re- 
quires special knowledge and special prep- 
aration. None the less, the notion that any- 
one is competent to adjudicate the intricate 
controversies of a modern community con- 
tributes to the unsatisfactory administra- 
tion of justice in many parts of the United 
States. The older states have generally out- 
grown it. But it is felt in extravagant 
powers of juries, lay judges of probate and 
legislative!2 or judicial law making against 
stare decisis, in most of the commonwealths 
of the South and West. The public seldom 
realizes how much it is interested in main- 
taining the highest scientific standard in 
the administration of justice. There is no 
more certain protection against corruption, 
prejudice, class feeling or incompetence. 
Publicity will avail something. But the 
daily criticism of trained minds, the knowl- 
edge that nothing which does not conform 
to the principles and received doctrines of 
scientific jurisprudence will escape notice, 
does more than any other agency for the 
every-day purity and efficiency of our courts. 

(4) Another necessary source of dissatis- 
faction with judicial administration of just- 
ice is to be found in popular impatience of 
restraint. Law involves restraint and regu- 
lation, with the sheriff and his posse in the 
background to enforce it. But, however 
necessary and salutary this restraint, men 
have never been reconciled to it entirely. 
The very fact that it is a compromise be- 
tween the individual and his fellows makes 
the individual, who must abate some part 
of his activities in the interest of his fellows, 
more or less restive. In an age of absolute 
theories, monarchical or democratic, this 
restiveness is acute. A conspicuous example 
is to be seen in the contest between the 
king and the common law courts in the 
seventeenth century. An equally conspic- 
uous example is to be seen in the attitude 
of the frontiersman toward state-imposed 
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justice. “The unthinking sons of the sage 
brush,” says Owen Wister ,“‘ill tolerate any- 
thing which stands for discipline, good or- 
der and obedience; and the man who lets 
another command him they despise. I can 
think of no threat more evil for our democ- 
racy, for it is a fine thing diseased and per- 
verted, namely, the spirit of independence 
gone drunk.”!’ This is an extreme case. 
But in a lesser degree the feeling that each 
individual, as an organ of the sovereign 
democracy, is above the law he helps to 
make, fosters everywhere a disrespect for 
legal methods and institutions and a spirit 
of resistance to them. It is “the reason of 
this our artificial man the commonwealth,” 
says Hobbes, ‘‘and his command that mak- 
eth law.’’!4 This man, however, is abstract. 
The concrete man in the street or the mob 
is much more obvious; and it is no wonder 
that individuals and even classes of individ- 
uals fail to draw the distinction. 

A considerable portion of current dis- 
satisfaction with the administration of just- 
ice must be attributed to the universal 
causes just considered. Conceding this, we 
have next to recognize that there are po- 
tent causes in operation of a character en- 
tirely different. 

Under the second main head, causes ly- 
ing in our peculiar legal system, I should 
enumerate five: (1) The individualist spirit 
of our common law, which agrees ill with 
a collectivist age; (2) the common law doc- 
trine of contentious procedure, which turns 
litigation into a game; (3) political jeal- 
ousy, due to the strain put upon our legal 
system by the doctrine of supremacy of law; 
(4) the lack of general ideas or legal phil- 
osophy, so characteristic of Anglo-Ameri- 
can law, which gives us petty tinkering 
where comprehensive reform is needed, and 
(5) defects of form due to the circumstance 
that the bulk of our legal system is still 
case law. 

(1) The first of these, conflict between 
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the individualist spirit of the common law 
and the collectivist spirit of the present age, 
has been treated of on another occasion.'® 
What was said then need not be repeated. 
Suffice it to point out two examples. From 
the beginning, the main reliance of our 
common law system has been individual 
initiative. ‘The main security for the peace 
at common law is private prosecution of 
offenders. The chief security for the efh- 
ciency and honesty of public officers is 
mandamus or injunction by a tax payer to 
prevent waste of the proceeds of taxation. 
The reliance for keeping public service 
companies to their duty in treating all alike 
at reasonable price is an action to recover 
damages. Moreover, the individual is sup- 
posed at common law to be able to look out 
for himself and to need no administrative 
protection. If he is injured through contrib- 
utory negligence, no theory of compara- 
tive negligence comes to his relief; if he 
hires as an employee, he assumes the risk of 
the employment; if he buys goods, the rule 
is caveat emptor. In our modern industrial 
society, this whole scheme of individual in- 
itiative is breaking down. Private prosecu- 
tion has become obsolete. Mandamus and 
injunction have failed to prevent rings and 
bosses from plundering public funds. Pri- 
vate suits against carriers for damages have 
proved no preventive of discrimination and 
extortionate rates. The doctrine of assump- 
tion of risk becomes brutal under modern 
conditions of employment. An action for 
damages is no comfort to us when we are 
sold diseased beef or poisonous canned 
goods. At all these points, and they are 
points of every-day contact with the most 
vital public interests, common law methods 
of relief have failed. The courts have not 
been able to do the work which the com- 
mon law doctrine of supremacy of law im- 
posed on them. A widespread feeling that 
the courts are inefficient has been a neces- 
sary result. But, along with this, another 
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phase of the individualism of the common 
law has served to increase public irritation. 
At the very time the courts have appeared 
powerless themselves to give relief, they 
have seemed to obstruct public efforts to 
get relief by legislation. The chief concern 
of the common law is to secure and protect 
individual rights. “The public good,” says 
Blackstone, “is in nothing more essentially 
interested than in the protection of every 
individual's private rights.”!® Such, it goes 
without saying, is not the popular view to- 
day. Today we look to society for protec- 
tion against individuals, natural or arti- 
ficial, and we resent doctrines that protect 
these individuals against society for fear 
society will oppress us. But the common 
law guaranties of individual rights are 
established in our constitutions, state and 
federal. So that, while in England these 
common law dogmas have had to give way 
to modern legislation, in America they 
stand continually between the people, or 
large classes of the people, and the legisla- 
tion they desire. In consequence, the courts 
have been put in a false position of doing 
nothing and obstructing everything, which 
it is impossible for the layman to interpret 
aright. 

(2) A no less potent source of irritation 
lies in our American exaggerations of the 
common law contentious procedure. The 
sporting theory of justice, the “instinct of 
giving the game fair play,’ as Professor 
Wigmore has put it, is so rooted in the 
profession in America that most of us take 
it for a fundamental legal tenet.!7 But it is 
probably only a survival of the days when 
a lawsuit was a fight between two clans in 
which change of venue had been taken to 
the forum. So far from being a fundamen- 
tal fact of jurisprudence, it is peculiar to 
Anglo-American law; and it has been 
strongly curbed in modern English prac- 
tice. With us, it is not merely in full ac- 
ceptance, it has been developed and its col- 
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lateral possibilities have been cultivated to 
the furthest extent. Hence in America we 
take it as a matter of course that a judge 
should be a mere umpire, to pass upon ob- 
jections and hold counsel to the rules of 
the game, and that the parties should fight 
out their own game in their own way with- 
out judicial interference. We resent such 
interference as unfair, even when in the 
interest of justice. The idea that procedure 
must of necessity be wholly contentious dis- 
figures our judicial administration at every 
point. It leads the most conscientious judge 
to feel that he is merely to decide the con- 
test, as counsel present it, according to the 
rules of the game, not to search independ- 
ently for truth and justice. It leads counsel 
to forget that they are officers of the court 
and to deal with the rules of law and pro- 
cedure exactly as the professional football 
coach with the rules of the sport. It leads to 
exertion to “get error into the record” 
rather than to dispose of the controversy 
finally and upon its merits. It turns wit- 
nesses, and especially expert witnesses, into 
partisans pure and simple. It leads to sensa- 
tional cross-examinations “‘to affect credit,” 
which have made the witness stand “the 
slaughter house of reputations.”!§ It pre- 
vents the trial court from restraining the 
bullying of witnesses and creates a general 
dislike, if not fear, of the witness function 
which impairs the administration of justice. 
It keeps alive the unfortunate exchequer 
rule, dead in the country of its origin, ac- 
cording to which errors in the admission or 
rejection of evidence are presumed to be 
prejudicial and hence demand a new trial. 
It grants new trials because by inability to 
procure a bill of exceptions a party has lost 
the chance to play another inning in the 
game of justice.!9 It creates vested rights in 
errors of procedure, of the benefit whereof 
parties are not to be deprived.2° The in- 
quiry is not, What do substantive law and 
justice require? Instead, the inquiry is 
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Have the rules of the game been carried 
out strictly? If any material infraction is 
discovered, just as the football rules put 
back the offending team five or ten or fif- 
teen yards, as the case may be, our sporting 
theory of justice awards new trials, or re- 
verses judgments, or sustains demurrers in 
the interest of regular play. 

The effect of our exaggerated contenti- 
ous procedure is not only to irritate parties, 
witnesses and jurors in particular cases, but 
to give to the whole community a false no- 
tion of the purpose and end of law. Hence 
comes, in large measure, the modern Ameri- 
can race to beat the law. If the law is a 
mere game, neither the players who take 
part in it nor the public who witness it can 
be expected to yield to its spirit when their 
interests are served by evading it. And this 
is doubly true in a time which requires all 
institutions to be economically efficient and 
socially useful. We need not wonder that 
one part of the community strain their 
oaths in the jury box and find verdicts 
against unpopular litigants in the teeth of 
law and evidence, while another part re- 
tain lawyers by the year to advise how to 
evade what to them are unintelligent and 
unreasonable restrictions upon necessary 
modes of doing business. Thus the courts, 
instituted to administer justice according to 
law, are made agents or abettors of lawless- 
ness. 


Political Jealousy—Doctrine of 
Judicial Supremacy 


(3) Another source of irritation at our 
American courts is political jealously due 
to the strain put upon our legal system by 
the doctrine of the supremacy of law. By 
virtue of this doctrine, which has become 
fundamental in our polity, the law restrains, 
not individuals alone, but a whole people. 
The people so restrained would be likely 
in any event to be jealous of the visible 
agents of restraint. Even more is this true 
in that the subjects which our constitu- 
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tional polity commits to the courts are 
largely matters of economics, politics and 
sociology upon which a democracy is pecul- 
larly sensitive. Not only are these matters 
made into legal questions, but they are 
tried as incidents of private litigation. This 
phase of the common law doctrine was felt 
as a grievance in the seventeenth century. 
“I tell you plainly,” said Bacon, as attorney 
general, in arguing a question of preroga- 
tive to the judges, “I tell you plainly it is 
little better than a by-let or crooked creek to 
try whether the king hath power to erect 
this office in an assize between Brownlow 
and Michell.”2! King Demos must feel 
much the same at seeing the constitution- 
ality of the Missouri Compromise tried in 
an action of trespass, at seeing the validity 
of the legal tender laws tried on pleas of 
payment in private litigation, at seeing the 
power of the federal government to carry 
on the Civil War tried judicially in ad- 
miralty, at seeing income tax overthrown 
in a stockholder’s bill to enjoin waste of 
corporate assets and at seeing the important 
political questions in the Insular Cases dis- 
posed of in forfeiture proceedings against 
a few trifling imports. Nor is this the only 
phase of the common law doctrine of su- 
premacy of law which produces political 
jealously of the courts. Even more must the 
layman be struck with the spectacle of law 
paralyzing administration which our polity 
so frequently presents. The difficulties with 
writs of habeas corpus which the federal 
government encountered during the Civil 
War and the recent case of the income tax 
will occur to you at once. In my own state, 
in a few years we have seen a freight rate 
law suspended by decree of a court and 
have seen the collection of taxes from rail- 
road companies, needed for the every-day 
conduct of public business, tied up by an 
injunction. The strain put upon judicial 
institutions by such litigation is obviously 
very great. 

(4) Lack of general ideas and absence of 
any philosophy of law, which has been 
characteristic of our law from the begin- 
ning and has been a point of pride at least 
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since the time of Coke,22 contributes its 
mite also toward the causes of dissatisfac- 
tion with courts. For one thing, it keeps us 
in the thrall of a fiction. There is a strong 
aversion to straightforward change of any 
important legal doctrine. The cry is inter- 
pret it. But such interpretation is spurious. 
It is legislation. And to interpret an ob- 
noxious rule out of existence rather than 
to meet it fairly and squarely by legislation 
is a fruitful source of confusion. Yet the 
bar are trained to it as an ancient common 
law doctrine, and it has a great hold upon 
the public. Hence if the law does not work 
well, says Bentham, with fine sarcasm, “it 
is never the law itself that is in the wrong; 
it is always some wicked interpreter of the 
law that has corrupted and abused it.’’28 
Thus another unnecessary strain is imposed 
upon our judicial system and courts are 
held for what should be the work of the 
legislature. 

(5) The defects of form inherent in our 
system of case law have been the subject of 
discussion and controversy too often to re- 
quire extended consideration. Suffice it to 
say that the want of certainty, confusion 
and incompleteness inherent in all case law, 
and the waste of labor entailed by the pro- 
digious bulk to which ours has attained, 
appeal strongly to the layman. The com- 
pensating advantages of this system, as seen 
by the lawyer and by the scientific investi- 
gator, are not apparent to him. What he 
sees is another phase of the great game; a 
citation match between counsel, with a cer- 
tainty that diligence can rake up a decision 
somewhere in support of any conceivable 
proposition. 

Passing to the third head, causes lying in 
our judicial organization and procedure, 
we come upon the most efficient causes of 
dissatisfaction with the present administra- 
tion of justice in America. For I venture to 
say that our system of courts is archaic and 
our procedure behind the times. Uncer- 
tainty, delay and expense, and above all, 
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the injustice of deciding cases upon points 
of practice, which are the mere etiquette of 
justice, direct results of the organization of 
our courts and the backwardness of our 
procedure, have created a deep-seated de- 
sire to keep out of court, right or wrong, 
on the part of every sensible business man 
in the community. 

Our system of courts is archaic in three 
respects: (1) in its multiplicity of courts, 
(2) in preserving concurrent jurisdictions, 
(3) in the waste of judicial power which it 
involves. The judicial organizations of the 
several states exhibit many differences of 
detail. But they agree in these three 
respects. 


The Multiplicity of Courts 


(1) Multiplicity of courts is characteristic 
of archaic law. In Anglo-Saxon law, one 
might apply to the Hundred, the Shire, the 
Witan, or the king in person. Until Ed- 
ward I broke up private jurisdictions, there 
were the king’s superior courts of law, the 
itinerant justices, the county courts, the 
local. or communal courts and the private 
courts of lordships; besides which one 
might always apply to the king or to the 
Great Council for extraordinary relief. 
When later the royal courts had super- 
seded all others, there were the concurrent 
jurisdictions of King’s Bench, Common 
Pleas and Exchequer, all doing the same 
work, while appellate jurisdiction was di- 
vided by King’s Bench, Exchequer Cham- 
ber and Parliament. In the Fourth Institute, 
Coke enumerates seventy-four courts. Of 
these, seventeen did the work that is now 
done by three, the County Courts, the Su- 
preme Court of Judicature and the House 
of Lords. At the time of the reorganization 
by the Judicature Act of 1873, five appel- 
late courts and eight courts of first instance 
were consolidated into the one Supreme 
Court of Judicature. It was the intention 
of those who devised the plan of the Judi- 
cature Act to extend the principle of unity 
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of jurisdiction by cutting off the appellate 
jurisdiction of the House of Lords and by 
incorporating the County Courts in the 
newly formed Supreme Court as branches 
thereof.** ‘The recommendation as to the 
County Courts was not adopted, and the 
appellate jurisdiction of the House of 
Lords was restored in 1875. In this way the 
unity and simplicity of the original design 
were impaired. But the plan, although 
adopted in part only, deserves the careful 
study of American lawyers as a model mod- 
ern judicial organization. Its chief features 
were (1) to set up a single court of final ap- 
peal. In the one branch, the court of first 
instance, all original jurisdiction at law, in 
equity, in admiralty, in bankruptcy, in 
probate and in divorce was to be consoli- 
dated; in the other branch, the court of ap- 
peal, the whole reviewing jurisdiction was 
to be established. This idea of unification, 
although not carried out completely, has 
proved most effective. Indeed, its advant- 
ages are self-evident. Where the appellate 
tribunal and the court of first instance are 
branches of one court, all expense of trans- 
fer of record, or transcripts, bills of excep- 
tions, writs of error and citations is wiped 
out. The records are the records of the 
court, of which each tribunal is but a 
branch. The court and each branch thereof 
knows its own records, and no duplication 
and certification is required. Again, all ap- 
pellate practice, with its attendant pitfalls, 
and all waste of judicial time in ascertain- 
ing how or whether a case has been brought 
into the court of review is done away with. 
One may search the recent English reports 
in vain for a case where an appeal has mis- 
carried on a point of practice. Cases on ap- 
pellate procedure are wanting. In effect 
there is no such thing. The whole attention 
of the court and of counsel is concentrated 
upon the cause. On the other hand, our 
American reports bristle with fine points of 
appellate procedure. More than four per- 
cent of the digest paragraphs of the last ten 
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volumes of the American Digest have to do 
with Appeal and Error. In ten volumes of 
the Federal Reporter, namely volumes 129 
to 139, covering decisions of the Circuit 
Court of Appeals from 1903 till the present, 
there is an average of ten decisions upon 
points of appellate practice to the volume. 
Two cases to the volume, on the average, 
turn wholly upon appellate procedure. In 
the ten volumes there are six civil cases turn- 
ing upon the question whether error or ap- 
peal was the proper mode of review, and in 
two civil cases the question was whether the 
Circuit Court of Appeals was the proper 
tribunal. I have referred to these reports 
because they represent courts in which only 
causes of importance may be brought. The 
state reports exhibit the same condition. In 
ten volumes of the Southwestern Reporter, 
the decisions of the Supreme Court and 
Courts of Appeals of Missouri show that 
nearly twenty percent involve points of ap- 
pellate procedure. In volume 87, of fifty- 
three decisions of the Supreme Court and 
ninety-seven of the Courts of Appeals, 
twenty-eight are taken up in whole or in 
part with the mere technics of obtaining a 
review. All of this is sheer waste, which a 
modern judicial organization would obvi- 
ate. 

(2) Even more archaic is our system of 
concurrent jurisdiction of state and federal 
courts in causes involving diversity of citi- 
zenship; a system by virtue of which causes 
continually hang in the air between two 
courts, or, if they do stick in one court or 
the other, are liable to an ultimate over- 
turning because they stuck in the wrong 
court. A few statistics on this point may be 
worth while. In the ten volumes of the 
Federal Reporter referred to, the decisions 
of the Circuit Court of Appeals in civil 
cases average seventy-six to the volume. Of 
these, on the average, between four and five 
in a volume are decided on points of fed- 
eral jurisdiction. In a little more than one 
to each volume, judgments of Circuit 
Courts are reversed on points of jurisdic- 
tion. The same volumes contain on the 
average seventy-three decisions of Circuit 
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Courts in civil cases to each volume. Of 
these, six, on the average, are upon motions 
to remand to the state courts, and between 
eight and nine are upon other points of 
federal jurisdiction. Moreover, twelve cases 
in the ten volumes were remanded on the 
form of the petition for removal. In other 
words, in nineteen and three-tenths per- 
cent of the reported decisions of the Circuit 
Courts the question was whether those 
courts had jurisdiction at all; and in seven 
percent of these that question depended on 
the form of the pleadings. A system that 
permits this and reverses four judgments a 
year because the cause was brought in or 
removed to the wrong tribunal is out of 
place in a modern business community. All 
original jurisdiction should be concen- 
trated. It ought to be impossible for a cause 
to fail because brought in the wrong place. 
A simple order of transfer from one docket 
to another in the same court ought to be 
enough. ‘There should be no need of new 
papers, no transcripts, no bandying of cases 
from one court to another on orders of 
removal and of demand, no_ beginnings 
again with new process. 

(3) Judicial power may be wasted in 
three ways: (1) By rigid districts or courts 
or jurisdictions, so that business may be 
congested in one court while judges in an- 
other are idle, (2) by consuming the time 
of courts with points of pure practice, when 
they ought to be investigating substantial 
controversies, and (3) by nullifying the re- 
sults of judicial action by unnecessary re- 
trials. American judicial systems are defec- 
tive in all three respects. The Federal 
Circuit Courts and Circuit Courts of Ap- 
peals are conspicuous exceptions in the first 
respect, affording a model of flexible judi- 
cial organization. But in nearly all of the 
states, rigid districts and hard and fast lines 
between courts operate to delay business in 
one court while judges in another have 
ample leisure. In the second respect, waste 
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of judicial time upon points of practice, 
the intricacies of federal jurisdiction and 
the survival of the obsolete Chinese Wall 
between law and equity in procedure make 
our federal courts no less conspicuous sin- 
ners. In the ten volumes of the Federal 
Reporter examined, or an average of 
seventy-six decisions of the Circuit Courts 
of Appeals in each volume, two turn upon 
the distinction between law and equity in 
procedure and not quite one judgment to 
each volume is reversed on this distinction. 
In an average of seventy-three decisions a 
volume by the Circuit Courts, more than 
three in each volume involve this same dis- 
tinction, and not quite two in each volume 
turn upon it. But many states that are sup- 
posed to have reformed procedure scarcely 
make a better showing. 

Each state has to a great extent its own 
procedure. But it is not too much to say 
that all of them are behind the times. We 
struck one great stroke in 1848 and have 
rested complacently or contented ourselves 
with patchwork amendment ever since. 
The leading ideas of the New York Code 
of Civil Procedure marked a long step 
forward. But the work was done too hur- 
riedly and the plan of a rigid code, going 
into minute detail, was clearly wrong. A 
modern practice act lays down the general 
principles of practice and leaves details to 
rules of court. The New York Code Com- 
mission was appointed in 1847 and reported 
in 1848. If we except the Connecticut Prac- 
tice Act of 1878, which shows English in- 
fluence, American reform in procedure has 
stopped substantially where that commis- 
sion left it. In England, beginning with 
1826 and ending with 1874, five commis- 
sioners have put forth nine reports upon 
this subject.2> As a consequence we have 
nothing in America to compare with the 
radical treatment of pleading in the Eng- 
lish Judicature Act and the orders based 
thereon. We still try the record, not the 
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case. We are still reversing judgments for 
nonjoinder and misjoinder. The English 
practice of joinder of parties against whom 
relief is claimed in the alternative, render- 
ing judgment against any that the proof 
shows to be liable and dismissing the rest, 
makes an American lawyer rub his eyes. 
We are still reversing judgments for vari- 
ance. We still reverse them because the 
recovery is in excess of the prayer, though 
substained by the evidence.*® 

But the worst feature of American proce- 
dure is the lavish granting of new trials. In 
the ten volumes of the Federal Reporter 
referred to, there are, on the average, 
twenty-five writs of error in civil cases to 
the volume. New trials are awarded on the 
average in eight cases a volume, or nearly 
twenty-nine percent. In the state courts the 
proportion of new trials to causes reviewed, 
as ascertained from investigation of the last 
five columns of each series of the National 
Reporter system, runs over forty percent. 
In the last three volumes of the New York 
Reports (180-182), covering the period 
from December 6, 1904, to October 24, 
1905, forty-five new trials are awarded. Nor 
is this all. In one case in my own state?’ an 
action for personal injuries was tried six 
times, and one for breach of contract?® was 
tried three times and was four times in the 
Supreme Court. When with this we com- 
pare the statistics of the English Court of 
Appeal, which does not grant to exceed 
twelve new trials a year, or new trials in 
about three percent of the cases reviewed, 
it is evident that our methods of trial and 
review are out of date. 

A comparison of the volume of busi- 
ness disposed of by English and by Ameri- 
can courts will illustrate the waste and de- 
lay caused by archaic judicial organization 
and obsolete procedure. In England there 
are twenty-three judges of the High Court 
who dispose on the average of fifty-six hun- 
dred contested cases, and have before them, 
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in one form or another, some eighty thou- 
sand cases each year. In Nebraska there are 
twenty-eight district judges who have no 
original probate jurisdiction and no juris- 
diction in bankruptcy or admiralty, and 
they had upon their dockets last year forty- 
three hundred and twenty cases, of which 
they disposed of about seventy percent. 
England and Wales, with a population in 
1900 of 32,000,000, employs for the same 
civil litigation ninety-five judges, that is, 
thirty-seven in the Supreme Court and 
House of Lords and fifty-eight county 
judges. Nebraska, with a population in 
1900 of 1,066,000, employs for the same 
purpose one hundred and twenty-nine. But 
these one hundred and twenty-nine are 
organized on an antiquated system and 
their time is frittered away on mere points 
of legal etiquette. 


The Influence of Environment 


Finally, under the fourth and last head, 
causes lying in the environment of our 
judicial administration, we may distinguish 
six: (1) Popular lack of interest in justice, 
which makes jury service a bore and the 
vindication of right and law secondary to 
the trouble and expense involved; (2) the 
strain put upon law in that it has today to 
do the work of morals also; (3) the effect 
of transition to a period of legislation; (4) 
the putting of our courts into politics; (5) 
the making the legal profession into a 
trade, which has superseded the relation of 
attorney and client by that of employer and 
employee, and (6) public ignorance of the 
real workings of courts due to ignorant 
and sensational reports in the press. Each 
of these deserves consideration, but a few 
points only may be noticed. Law is the 
skeleton of social order. It must be “clothed 
upon by the flesh and blood of morality.”* 
The present is a time of transition in the 
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Fed 834 (tried six times). 
28. Wittenberg vs. Molyneaux, 60 Neb. 107. 
29. Sidgwick, Methods of Ethics, 6 Ed. 456. | 
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very foundations of belief and of conduct. 
Absolute theories of morals and superna- 
tural sanctions have lost their hold. Con- 
science and individual responsibility are 
relaxed. In other words, the law is strained 
to do double duty, and more is expected of 
it than in a time when morals asa regulat- 
ing agency are more efficacious. Another 
strain upon our judicial system results from 
the crude and unorganized character of 
American legislation in a period when the 
growing point of law has shifted to legisla- 
tion. When, in consequence, laws fail to 
produce the anticipated effects, judicial ad- 
ministration shares the blame. Worse than 
this is the effect of laws not intended to be 
enforced. These parodies, like the common 
law branding of felons, in which a piece of 
bacon used to be interposed between the 
branding iron and the criminal’s skin,3° 
breed disrespect for law. Putting courts 
into politics, and compelling judges to be- 
come politicians, in many jurisdictions has 
almost destroyed the traditional respect for 
the bench. Finally, the ignorant and sensa- 
tional reports of judicial proceedings, from 
which alone a great part of the public may 
judge of the daily work of the courts, com- 
pletes the impression that the administra- 
tion of justice is but a game. There are 
honorable exceptions, but the average press 
reports distract attention from the real pro- 
ceeding to petty tilts of counsel, encounters 
with witnesses and sensational by-incidents. 
In Nebraska, not many years since, the fed- 
eral court enjoined the execution of an act 
to regulate insurance companies.?! In press 
accounts of the proceeding, the conspiracy 
clause of the bill was copied in extenso un- 
der the headline “Conspiracy Charged,” 
and it was made to appear that the ground 
of the injunction was a conspiracy between 
the state officers and some persons un- 
_known. It cannot be expected that the pub- 
lic shall form any just estimate of our 
courts justice from such data. 

Reviewing the several causes for dissatis- 
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faction with the administration of justice 
which have been touched upon, it will have 
been observed that some inhere in all law 
and are the penalty we pay for uniformity; 
that some inhere in our political institu- 
tions and are the penalty we pay for local 
self-government and independence from 
bureaucratic control; that some inhere in 
the circumstances of an age of transition 
and are the penalty we pay for freedom of 
thought and universal education. These 
will take care of themselves. But too much 
of the current dissatisfaction has a just 
origin in our judicial organization and 
procedure. The causes that lie here must 
be heeded. Our administration of justice 
is not decadent. It is simply behind the 
times. Political judges were known in Eng- 
land down to the last century. Lord Ken- 
yon, as Master of the Rolls, sat in Parlia- 
ment and took as active a part in political 
squabbles in the House of Commons as our 
state judges today in party conventions.%2 
Dodson and Foggs and Sergeant Buzzfuzz 
wrought in an atmosphere of contentious 
procedure. Bentham tells us that in 1797, 
out of five hundred and fifty pending writs 
of error, five hundred and forty-three were 
shams or vexatious contrivances for delay.33 
Jarndyce and Jarndyce dragged out its 
weary course in chancery only half a cen- 
tury ago. We are simply stationary in that 
period of legal history. With law schools 
that are rivaling the achievements of Bo- 
logna and of Bourges to promote scientific 
study of the law; with active bar associa- 
tions in every state to revive professional 
feeling and throw off the yoke of commer- 
cialism; with the passing of the doctrine 
that politics, too, is a mere game to be 
played for its own sake, we may look for- 
ward confidently to deliverance from the 
sporting theory of justice; we may look for- 
ward to a near future when our courts will 
be swift and certain agents of justice, whose 
decisions will be acquiesced in and re- 
spected by all. 





30. Bentham, Theory of Legislation (tr. by Hil- 
dreth), 401. 
31. Niagara Fire Ins. Co. vs. Cornell, 110 Fed. 816. 


32. Lord Campbell, Lives of the Chief Justices, (3 
Ed) IV, 70-73. 
33. Works, VII, 214. 


Will the Challenge 
of 
Law Reform 
Be Met? 


By Arthur T. Vanderbilt 





ARTHUR T. VANDERBILT, late chief justice of the 
Supreme Court of New Jersey, was president of the 
American Judicature Society from 1937 to 1940. This 
article is an excerpt from his book, The Challenge of 
Law Reform, published in 1955 by the Princeton Uni- 
versity Press. 


ie HERE was a time when it was deemed 
sacrilegious to question the conduct of a 
judge or to doubt the fiction that had 
come down through the centuries that the 
law, especially the unwritten law, was the 
perfection of reason. In 1906 Roscoe Pound, 
then a young lawyer from Nebraska, ven- 
tured to address the American Bar Associ- 
ation meeting in St. Paul on “The Causes 
of Popular Dissatisfaction with the Ad- 
mistration of Justice.”! Notwithstanding 
the fact that his presentation was factual, 
fully documented, and quite unemotional, 
the leaders of the bar of that day were so 
aghast at the questioning of what “the 
wisdom of the centuries had built up” to 
quote one of these anguished souls, that 
they defeated a resolution for the immedi- 
ate printing of 4,000 copies of the speech. 
Years later Dean Wigmore referred to the 
speech as “‘the spark that kindled the white 
flame of progress.’’* The intervening half 
century has witnessed a great change in 
our attitude toward the inadequacies of the 
law and of its servants. Perhaps the up- 
surge of science is teaching us to face facts 
as they are. Inescapably every serious stu- 
dent of the law is aware of the necessity 
for adapting the substantive law to the 
needs of the times, a stupendous task that 
cannot be indefinitely postponed. But not 
so many are aware of the mood of the 
public toward the courts, the law, and 
lawyers, and they do not realize that there 
are problems of personnel and procedure 
that must be given precedence over the 
improvement of the substantive law. ‘These 
problems must be speedily resolved if we 
are to safeguard the judicial system by 
making it responsive to the reasonable de- 
mands of the times. Ours is a rapidly chang- 
ing civilization and the courts cannot hope 
to decide today’s controversies adequately 
with the outmoded procedure of bygone 
centuries. 





1. 29 A.B.A. Rep. 395 (Part I, 1906). 
2.20 J. Am. Jud. Soc. 176 (1937). 
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Fortunately, despite the opposition of 
backward-looking judges and lawyers, 
among some groups of lawyers there has 
been a steady increase of interest in court 
reform. How much this movement owes to 
the inspiration of the Journal of the Ameri- 
can Judicature Society, a beacon light in 
the cause of judicial reform for thirty-four 
years, cannot be overestimated. This gradu- 
al development of professional awareness 
of responsibility for putting the law in 
order, born perhaps of a sense of impend- 
ing crisis in the law and in civilization, 
finds active expression among a relatively 
small but growing group of devoted judges 
and lawyers and alert laymen. They are the 
new leaders of the legal profession, who 
have gone steadily about the work of 
strengthening the law and the courts as 
essential elements in our civilization. 
Through their fine work more has been 
accomplished in improving the adminis- 
tration of justice in the last sixteen years 
than in the entire preceding century. In 
saying this, however, I am not suggesting 
that the millennium has arrived or even 
that it is just around the corner. 


Significant Progress 
Has Been Made 


Without attempting to catalogue all the 
achievements of the last sixteen years, we 
may note that in 1938 for the first time the 
American Bar Association interested itself 
in the broad field of judicial administra- 
tion by unanimously adopting as a stand- 
ing program the numerous recommenda- 
tions of its seven special Committees on 
Improving the Administration of Justice? 
and, equally important, that since then it 
has promoted its program for minimum 
standards of judicial administration year 
in and year out through its Section of 
Judicial Administration. The year 1938 
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also witnessed the adoption, after many 
years of travail, of the Federal Rules of 
Civil Procedure; and here it is significant 
to note that the promulgation of the orig- 
inal rules has been followed by continuous 
study and numerous amendments.t The 
Federal Rules of Criminal Procedure fol- 
lowed in due course in 1944, as have simi- 
lar rules covering other branches of federal 
jurisdiction.® In 1939 came the establish- 
ment of the Administrative Office of the 
United States Courts,6 a momentous ad- 
vance which has since been followed in 
several jurisdictions.? In 1939 the Ameri- 
can Law Institute began work on its Model 
Code of Evidence, which was transformed 
in 1953 into the Uniform Rules of Evi- 
dence of the National Conference of Com- 
missioners on Uniform State Laws and 
approved by the American Bar Association 
and the American Law Institute. In 1947 
conservative New Jersey, and in 1947 and 
1951 equally conservative Delaware, were 
the first American States to modernize not 
only their judicial structure and practice 
but also their administration, with the 
avowed purpose of eliminating technicali- 
ties, surprise, and delay; and a considerable 
number of other states are now struggling 
toward the same goal. But there was a vital 
distinction between the process in New 
Jersey, where, as in England a century be- 
fore,’ judicial reform came as a popular 
revolution won against the opposition of 
the bench and without the support of the 
organized bar, and that in Delaware, where 
the changes were the result of work by the 
bench and bar over a period of more than 
twenty years but without any pressure on 
the part of the public. In every state the 
bench primarily and the bar secondarily 
have the choice whether they or the people 
will lead in the inevitable modernization 
of system of courts and their procedure. 





3. 63 A.B.A. Rep. 516-656 (1938). 

4, 1939, 1946, 1948, 1951, Proposed Amendments of 
1954 now pending. 

5. Clark, Code Pleading (2nd ed. 1947), Chap. 1, 


sec. 9. 
6. 28 U.S.C.A. secs. 444-447, now secs. 601-610. 


7. Cal., Colo., Conn., Iowa, Ky., La. Md., Mich., 
Mo., N.J., N.C., Ore., R.I.. Va.. D.C. also Puerto Rico. 
For N.Y. see pp. 121-132 herein. 

8. Sunderland, “The English Struggle for Procedur- 
al Reform,” 39 Harv. L. Rev. 725 (1926). 


Recent Reforms 
nm Judrcal 


Administration 


by Sterry R. Waterman 


STERRY R. WATERMAN, judge of the United States 
Court of Appeals for the Second Circuit, is now a vice- 
president of the American Judicature Society. 


lx the summer of 1906 Roscoe Pound, 
then a young Nebraska lawyer, made a 
speech to the American Bar Association on 
“The Causes of Popular Dissatisfaction 
with the Administration of Justice.” 

In the fall of 1912 Herbert Harley, a 
young Michigan lawyer, sent his “Circular 
Letter concerning the Administration of 
Justice” to some 200 of the leading judges, 
law teachers, and lawyers in the nation. 

The speech analyzed the reasons behind 
some of the failures in the administration 
of justice of the time, suggested cures, ad- 
vocated reform. It became, to use John H. 
Wigmore’s words, the “‘catechism for all 
progressive lawyers and judges” As Arthur 
T. Vanderbilt has rightly said, it “should 
be required reading once a year for every 
judge, practicing lawyer, and law student 
on the day he returns from his summer 
vacation.” 

The letter called for organized leadership 
by the legal profession so as to achieve the 
needed reform and the writer proposed that 
a national organization be founded for 
“energizing and elevating the administra- 





tion of justice.” This letter of 50 years ago 
led to the founding shortly thereafter of the 
American Judicature Society—To Promote 
The Efficient Administration Of Justice. 
Most of the judicial reform in America 
may be traced to these two beginnings. 
Dean Wigmore’s assessment of Pound’s 
speech needs no embellishment. Glenn 
Winters’ description of the activities of the 
American Judicature Society under the 
leadership of Herbert Harley, together with 
the excerpts from Vanderbilt’s The Chal- 
lenge of Law Reform reprinted in this first 
of the Golden Anniversary issues of the 
Journal of the American Judicature Society, 
include most of the major reforms achieved 
prior to the last decade. It remains for me 
only to note briefly some of the dimensions 
of the improvements in the administration 
of justice during the past dozen years. 
Even a superficial review of recent re- 
forms in judicial administration reveals two 
significant developments. First, one is im- 
pressed by the extent of the knowledgeable 
interest in the field and the breadth and 
variety of enthusiastic leadership. It is good 
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to note that these recent needed changes 
have not been brought about by just a few 
dedicated, determined and talented men or 
by a minimum number of organized groups 
working against wide-spread professional 
inertia. On the contrary, responsibility for 
reform has been accepted as a professional 
responsibility. Many improvements have 
been initiated by court rule; judges and 
associations of judges working as groups 
have effected substantial changes; law 
schools and their faculties have assumed 
new roles of leadership; more and more 
state and local bar associations and their 
committees have joined with the American 
Judicature Society in spearheading a grow- 
ing movement toward more efficient admin- 
istration of justice. 

Second, one finds that these reforms are 
of many different kinds and have been made 
at many different levels. There has been 
internal correction within existing judicial 
structures. There have also been replace- 
ments of obsolete structures and the dis- 
carding of outworn functions. These ad- 
vances have occurred in magistrate’s courts 
and in courts of last resort—wherever jus- 
tice is administered. Since 1951 traffic courts 
have been the object of nationwide con- 
cern. Minor court reform has been achieved 
in many jurisdictions. Following the leader- 
ship of New Jersey and Delaware, the Com- 
monwealth of Puerto Rico in 1952 adopted 
a unified court system that has become a 
model of efficient judicial administration. 
In following years major court reorganiza- 
tions were secured in Florida, Minnesota 
and Wisconsin. In 1956 Alaska adopted its 
state constitution containing a judicial arti- 
cle that provided for a unified state court 
system. In 1960 Arizona joined the growing 
number of states with unified courts. New 
York scored a smashing victory for state 
court reform last year. In the past dozen 
years more court reorganization has taken 
place than ever before in our history, and 
this year in November the voters of at least 
five more states will pass on major court 
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reorganization proposals. 

All of these procedural and administra- 
tive reforms are too numerous to list, but 
any representative sample of them demon- 
strates how significant the achievements are. 
A large number of states have enacted new 
rules of civil and criminal procedure com- 
parable to the federal rules. Many state 
supreme courts have made significant ad- 
vances through the use of their ruling- 
making powers. The federal courts have 
continued to improve their procedural and 
administrative operations. Representative 
samples are California’s mandatory civil 
pre-trial procedure, and the first use, in 
1955, of a certificate of readiness in a fed- 
eral court. As one would also expect, there 
has been a comparable growth during this 
time in the number of court administrators 
and a steady increase in the use by courts 
of sound administrative practices. The Su- 
perior Court of Los Angeles is representa- 
tive of many other state and metropolitan 
courts where enlightened administrators 
have made drastic advances both in practice- 
procedural and in intra-court techniques. 


The Institute of Judicial Administration 


Since its founding in 1952 one cannot 
overstate the importance of the Institute of 
Judicial Administration in this field. Not 
only has the Institute pioneered in supply- 
ing modern research methods for the reso- 
lution of court problems, but it has also 
shown law schools and their faculties how 
to assume active leadership in court reform 
and how to include the field of judicial ad- 
ministration in their curricula as a serious 
subject for instruction and research. In ad- 
dition, no other single organization has 
done so much to bring the problem of 
court congestion and delay to the attention 
of the courts, the legal profession, and the 
public. 

Not all the progress has been made in 
modernizing judicial structures and func- 
tions. It is a delight to observe stimulating 
advances in the choice of judicial person- 
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nel. In the last five years the selection and 
tenure of state judges have received more 
attention than at any time since 1940 when 
Missouri then led the way. Alaska included 
merit selection and tenure for all of its 
state judges in its new constitution. Kansas 
placed its supreme court under the same 
plan in 1958. Iowa became the first state, 
by constitutional revision, to place all of its 
state judges under such a plan just two 
months ago. Many states have passed legis- 
lation requiring that minor courts be com- 
petently staffed. The terms of many judicial 
offices have been lengthened in many states. 
Responsible participation by our profes- 
sional associations in the selection of judges 
has shown a marked increase. Following the 
lead of the Committee on Federal Judiciary 
of the American Bar Association, many state 
and local bar associations have assumed 
more active roles than they formerly chose 
to assume. 


Judicial Organizations 


‘The organization of judicial councils and 
judicial conferences has been accelerated 
following the 1953 recommendations of the 
Conference of Chief Justices. Adequate 
compensation and basic retirement and 
pension provisions for all judges received 
an impetus in 1954 when federal judges 
received their long overdue salary increases. 
The following year judicial salary increases 
were enacted in 27 states and, according to 
a recent survey (45 J. Amer. Jud. Soc. 231- 
264, March, 1962) all but two states have 
raised salaries since 1952. Too, more effec- 
tive techniques for the discipline and re- 
moval of judges have been recently devised, 
such as the model legislation in this field 
that was adopted in California in 1960. 

What may become the most important 
recent achievement of all is the extent to 
which the organized bench and bar have 
started to bring the crises in judicial ad- 
ministration to the attention of the Ameri- 
can public. In contrast to the negative re- 
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sponse of the bar to Pound’s 1906 speech, 
the current warnings of Chief Justice War- 
ren, Justice Brennan, and other knowledge- 
able students of judicial administration 
have been welcomed by most of the bench 
and bar. Spearheaded by the National Con- 
ference on Judicial Selection and Court 
Administration initiated in 1959 by the 
American Judicature Society and co-spon- 
sored by the Institute of Judicial Adminis- 
tration and the American Bar Association, 
the movement to enlist the nation’s leaders 
and the general public in the effort to im- 
prove the administration of justice culmi- 
nated last year in the formation of the Joint 
Committee for Effective Administration of 
Justice under the chairmanship of Justice 
Tom C. Clark. The report of the first con- 
ferences and seminars for judges and year’s 
work (46 J. Amer. Jud. Soc. 5-41, July, 
1962) promises well. 

Due to the efforts of the Society, the In- 
stitute, and others, the attention of the 
nation’s press to the problems of judicial 
selection and of court organization and ad- 
ministration has increased. Articles in mag- 
azines of national circulation such as 
Fortune’s “The Crisis in the Courts” that 
appeared last December, television docu- 
mentaries, and other programs, have pro- 
duced a growing, if yet partial, public 
awareness that our courts face serious prob- 
lems demanding effective solutions. 

This all too brief and episodic review of 
some of the steps taken in the past few 
years suggests that we are only just now 
beginning to move with purpose toward a 
realization of Pound’s 1906 hopes. 

Whether these hopes are to be realized 
during the next few years will depend upon 
how seriously the bench and bar of this 
nation assume their professional responsi- 
bility, the responsibility that Pound, 
Harley, Vanderbilt, and others influenced 
by them, accepted with so much dedica- 
tion. These men took the giant steps. Ours 
is the opportunity to make their dreams 
come true. 


50th Year Sustaining Members 


As part of the semi-centennial celebrations, 
regular members of the American Judicature 
Society were invited to become 50th Year Sus- 
taining Members by contributing $50.00 or 
more. The following is a partial list of 50th 
Year Sustaining Members and others who have 
made some special financial contribution to 
the Society. Subsequent issues of the Journal 


ALABAMA 
Davip R. ArcHER, Huntsville 


ALASKA 
JOHN D. SHAw, Palmer 
Davip H. THorsNneEss, Anchorage 
Anonymous : 


ARIZONA 
ALAN PHILIP BAYHAM, Phoenix 
Evo DE ConcinI, Tucson 
RICHARD G. JOHNSON, Mesa 
ORME LEwis, Phoenix 
Rospert A. May, Tucson 


ARKANSAS 
RicHARD W. Hosss, Hot Springs 
EUGENE L. SLOAN, Jonesboro 
Epwarp L. WricHrT, Little Rock 


CALIFORNIA 
EUGENE D. BENNETT, San Francisco 
JOSEPH WALTER BINGHAM, Palo Alto 
HERBERT W. CLARK, San Francisco 
Epwarp L. Compton, Las Angeles 
HoMER Crotty, Los Angeles 
J. THomMas Crowe, Visalia 
ROBERT W. FULWIDER, Los Angeles 
ALVIN H. GERSHENSON, Beverly Hills 
JOHN J. GOLDBERG, San Francisco 
Maurice M. GoopsTEIn, Los Angeles 
MAXWELL E. GREENBERG, Los Angeles 
A. CRAWFORD GREENE, San Francisco 
DonaLtp M. Grecory, San Francisco 
HonorABLE THOMAS L. GRIFFITH, Jr., Los Angeles 
INGEMAR E. HoserG, San Francisco 
PRESTON HotcnHkis, Los Angeles 
Miss Vipa M. Jones, Menlo Park 
HONORABLE BENJAMIN LANDIS, Los Angeles 
LAWRENCE LIVINGSTON, San Francisco 
JosePpH P. LoeB, Los Angeles 
JOHN B. Lountsos, Petaluma 
VINCENT E. LUMBLEAU, Los Angeles 
Harry C. Masry, Los Angeles 
HONORABLE CHARLES M. MERRILL, San Francisco 
HONORABLE JUSTIN MILLER, Pacific Palisades 
JAMES T. Morton, Burlingame 
ARCHIBALD M. MULL, Jr., Sacramento 
JOHN O. PAuLsTon, Los Angeles 
GiForD G. ROWLAND, Sacramento 
ARTHUR P. SHAPRO, Burlingame 
Epwarp S. SHATTUCK, Los Angeles 
KENNETH SPERRY, Long Beach 
JOHN A. SuTRO, San Francisco 
ErNEst A. WILson, Hillsborough 
Loyp WricHT, Los Angeles 
Epcar T. Zoox, San Francisco 


COLORADO 
CHARLES F. BRANNAN, Denver 


will include the names of those persons who 
became 50th Year Sustaining Members after 
this issue of the Journal went to press. All 
50th Year Sustaining Members were invited to 
be special guests of honor at the Annual Meet- 
ing in San Francisco and will receive a special 
membership certificate and a commemorative 
lapel pin in recognition of their membership. 


PreTER H. Hoime, Jr., Denver 
M. O. SHIVERS, Jr., Englewood 


CONNECTICUT 
HONORABLE CHARLES E. CLARK, New Haven 
O. J. Dorwin, Greenwich 
CHARLES W. PETTENGILL, Greenwich 
HONORABLE WILLIAM J. SHEA, Hartford 


DELAWARE 
Mrs. KATHERINE M. Day, Wilmington 
HonoraB_E JAMES M. TUNNELL, Jr., Wilmington 


DISTRICT OF COLUMBIA 
ANDREW T. ALTMANN, Washington 
A. MARVIN BRAVERMAN, Washington 
FRANK X. Brown, Washington 
HONORABLE TOM CLARK, Washington 
Vice ApM. O. S. CoLcLoucH, USN, Washington 
B. NELSON DERANIAN, Washington 
CLyDE D. GarreTT, Washington 
JOHN PAUL GENEAU, Washington 
Eart W. KINTNER, Washington 
FRANK W. KUEHL, Washington 
S. Keira LINDEN, Washington 
DonaLpD MaAcLeay, Washington 
RosBert N. MILLER, Washington 


FLORIDA 
ROBERT WARREN BAKER, Clearwater 
E. Drxie Beccs, Pensacola 
GEORGE W. ENGLIsH, Fort Lauderdale 
WILLIAM H. RoceErs, Jacksonville 


GEORGIA 
Henry L. DeGive, Atlanta 
E. SMYTHE GAMBRELL, Atlanta 
JOsEPH F. Haas, Atlanta 
WILSON Kemp, Atlanta 
CHARLES H. Kirso, Atlanta 
WILLIAM B. SPANN, Jr., Atlanta 


HAWAII 

HEATON L. WRENN, Honolulu 
IDAHO 

R. P. Parry, Twin Falls 
ILLINOIS 


BENJAMIN S. ADAMOWSKI, Chicago 
Ropert E. ALLARD, Chicago 
STANLEY B. BALBACH, Urbana 

W. S. BopMan, Chicago 

ALFRED T. CarTon, Chicago 
Louis G. Davipson, Chicago 

E. A. Extunp, Chicago 

JOHN FITZGERALD, Chicago 
HONORABLE FREDERICK S. GREEN, Urbana 
ALBERT J. HArno, Springfield 
CLARENCE W. HEyL, Peoria 
RaLpH F. Huck, Chicago 
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JAMES P. HuME, Chicago 
ALBERT E. JENNER, JR., Chicago 
CLARENCE B. JONES, Chicago 
Davin R. JosLyn, Woodstock 
Louis A. KonNn, Chicago 
Isaac H. Mayer, Chicago 
CaRL R. MILLER, Decatur 
WILLIAM P. O’KEEFE, Chicago 
AMOS PINKERTON, Springfield 
ANAN RAYMOND, Chicago 
MAXWELL L. RuBIN, Chicago 
BARNABAS F. SEARS, Chicago 
DANIEL L. SKOLER, Chicago 
JEROME S. WEISS, Chicago 
GLENN R. WINTERS, Evanston 


INDIANA 
BENTON E. Gates, Columbia City 
Cart M. Gray, Petersburg 
Joe S. HATFIELD, Evansville 
RAYMOND J. KEARNS, Terre Haute 


IOWA 
HONORABLE WILLIAM H. ANTES, West Union 
WILLIAM R. Hart, Iowa City 
LunpDy, BUTLER & WILSON, Eldora 
JOHN CARLISLE Pryor, Burlington 
V. CRAVEN SHUTTLEWORTH, Cedar Rapids 
Anonymous 


KANSAS 
Louis R. Gates, Kansas City 
WILLIAM B. SPRINGER, Prairie Village 
Davin J. WILtson, Meade 


KENTUCKY 
JAMES S. GREENE, Jr., Harlan 


LOUISIANA 
CUTHBERT S. BALDWIN, New Orleans 
JAMES J. DAvIDSON, Jr., Lafayette 
EBERHARD P. DeutscH, New Orleans 
EpwIn F. GayLe, Lake Charles 
BEN R. MILLER, Baton Rouge 
N. Curtiss PETITJEAN, Rayne 


MARYLAND 
HONORABLE SIMON E. SOBELOFF, Baltimore 
HONORABLE Morris A. SoOPER, Baltimore 
WILLIAM C. WALSH, Cumberland 


MASSACHUSETTS 
ROBERT G. DopGE, Boston 
Byron K. ELLiott, Boston 
EpwarpD F. MAcNIcHOL, Boston 
Amos H. SHEPHERDSON, Needham 
REGINALD HEBER SMITH, Boston 


MICHIGAN 
ARTHUR L. BARTLEY, Detroit 
GEorRGE E. BRAND, Detroit 
HONORABLE HENRY M. BuTZzEL, Detroit 
HONORABLE JOHN R. DETHMERS, Lansing 
FrANK B. De VINE, Ann Arbor 
RAYMOND H. Dresser, Sturgis 
WILLIAM FRIEDMAN, Detroit 
Harry G. GAvuLT, Flint 
T. Cart Horsroox, Grand Ledge 
JOHN F. LANGs, Detroit 
A.oysius F. Power, Detroit 
Haroip H. SmiLay, Detroit 
CarL H. SMITH, Bay City 
MATTHEW H. TINKHAM, Wayne 
WRIGHT TISDALE, Dearborn 
T. DoNALpD WaADE, Detroit 
RoBerRT C. WINTER, Detroit 
ERNEST WUNSCH, Detroit 


MINNESOTA ‘ 
HONORABLE LESLIE L. ANDERSON, Minneapolis 
Davip E. Bronson, Minneapolis 


JoHN B. Borke, St. Paul 
Harvey T. Rem, St. Paul 

Victor P. Remm, New Ulm 

L. W. Scott, Rochester 

Henry M. SonseEN, Jr., New Ulm 


MISSISSIPPI 
Mrs. CLARE SEKUL Hornspy, Biloxi 


MISSOURI 
HONORABLE RICHARD J. CHAMIER, Moberly 
HONORABLE LAURANCE M. Hype, Jefferson City 
HONORABLE JAcoB M. LAsHLy, St. Louis 
ABRAHAM E, Marco.in, Kansas City 
RoGeEr S. MILLER, Kansas City 
F. R. OLMSTED, Kansas City 
CorRNELIUS RoacH, Kansas City 


MONTANA 
HONORABLE WILLIAM J. JAMESON, Billings 
HONORABLE WILLIAM D. Murray, Butte 


NEBRASKA 
HONORABLE FRED T. HANSON, McCook 
Barton H. KunHns, Omaha 


NEVADA 
Bruce R. THOMPSON, Reno 


NEW HAMPSHIRE 
JosePpH A. MILLIMET, Manchester 
ConraD E. SNow, Gilmanton 
HONORABLE ROBERT W. Upton, Concord 


NEW JERSEY 
LILLIAN CLAWANS, Newark 
Dr. Emma E. DILLon, Trenton 
Lewis P. DoLan, Newton 
ELwoop F. Kirkman, Atlantic City 
RUSSELL C. MACFALL, Ridgewood 
GEORGE I. Marcus, Hackensack 
Epwarp B. MCCONNELL, Trenton 
MAHLON PITNEY, Newark 
JAMES ROSEN, Weehawken 
ARTHUR E. SKOLER, Newark 
JosePpH H. STAMLER, Newark 
E. DONALD STEINBRUGGE, East Orange 
HONORABLE WILLIAM S. STUHR, Hoboken 


NEW MEXICO 
T. K. CAMPBELL, Las Cruces 
Ross L. Matong, Roswell 
BENJAMIN Osuna, Albuquerque 
JOHN J. WILKINSON, Alamogordo 


NEW YORK 
CHAUNCEY BELKNAP, New York 
Rosert M. BENJAMIN, New York 
ALFRED J. BOHLINGER, New York 
Epmunp S. Brown, Buffalo 
HERBERT BURSTEIN, New York 
SAMUEL JESSE BUZZELL, New York 
ARTHUR V. D. CHAMBERLAIN, Rochester 
RicHARD S. CHILDs, New York 
A. M. Davis, New York 
ANTHONY J. DELL’Aquita, New York 
SIDNEY DESCHAMPS, New York 
HOoNoRABLE E. J. Dimockx, New York 
JOSEPH W. DRAKE, New York 
HENRY F. DressEL, New York. . 
SAMUEL C, DUBERSTEIN, Brooklyn 
KENNETH J. DuGAN, Albany 
HONORABLE EDwarp R. Fincu, New York 
HONORABLE STANLEY H. FuLp, New York 
PIERCE W. GAINEs, New York 
Haroip J. GALLAGHER, New York 
CHAUNCEY B. GARVER, New York 
RosBertT S. GorDON, New York 
Epwarp S. GREENBAUM, New York 
HERBERT H. HirscHHOoRN, New York 
JAMES G. HOLLAND, New York 
Howarp M. HoittzmMann, New York 
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ARTHUR B. Hyman, New- York 
JoHN N. Irwin, II, New York 
ALFRED JARETZKI, Jr., New York 
Epwin Lonccopgr, New York 
OrIson S. MARDEN, New York 
JOHN J. McCioy, New York 
Harry D. Nims, New York 

JOHN L. O'DONNELL, New York 
CarL W. PAINTER, New York 
WHITNEY NortH Seymour, New York 
Epwin P. SHATTUCK, New York 
SAUL S. SILVERMANN, New York 
RAYMOND C. VAUGHAN, Buffalo 

J. BERTRAM WEGMAN, Brooklyn 
RicHarp H. Wes, New York 
Cottey E. WILLIAMS, New York 
Anonymous 


NORTH CAROLINA 

J. SPENCER BELL, Charlotte 

ROBERT VY. BRAWLEY, Winston-Salem 
BEVERLY C. MOORE, Greensboro 


NORTH DAKOTA 
ARLEY R. BJELLA, Williston 


OHIO 

CuarLEs A. ANDERSON, Dayton 
HONORABLE JOHN W. BRICKER, Columbus 
C. KENNETH CLARK, Youngstown 
Grace B. DoeERING, Cleveland 

JOHN W. Forp, Youngstown 

SAMUEL FREIFIELD, Steubenville 
JEROME GOLDMAN, Cincinnati 

L. JAMEs Harkins, Akron 

RosertT H. JAMISON, Cleveland 

JOHN J. KENDRICK, Toledo 

F. W. KNow ton, Akron 

Harvey J. McNEAL, Cleveland 

JAMES M. MoparELLi, Sr., Youngstown 
WILLIAM H. NIEMAN, Cincinnati 
HONORABLE EDGAR W. Norris, Toledo 
JOHN G. Repasky, M.D., Akron 
JosePpH F. Sani, New Philadelphia 
Murray SEASONGOoD, Cincinnati 

Ross W. SHUMAKER, Toledo 

C. F. Tapiin, Jr., Cleveland 

ALBERT R. TEARE, Cleveland 

RoBERT N. WILKIN, Cleveland 


OKLAHOMA 

T. AUSTIN GAVEN, Tulsa 

Eart Q. Gray, Ardmore 

JOHN RoGeErs, Tulsa 

C. H. ROSENSTEIN, Tulsa 

SALON W. SmiTH, Oklahoma City 
F. B. H. SPELLMAN, Alva 

Bryan W. Tasor, Tulsa 

Mrs. NorMa F. WHEATON, Tulsa 


OREGON 

RaLpeH R. BAILey, Portland 

JAMES C. DEZENDORF, Portland 
HONORABLE WILLIAM G. East, Portland 
Rospert F. MAcuire, Portland 

CLARENCE D. PHILLIPS, Portland 
FRANK Pozzi, Portland 

CHARLES W. REDDING, Portland 

Roy F. SHIELDs, Portland 


PENNSYLVANIA 

JOHN G. BUCHANAN, Pittsburgh 
Maurice CHAITKIN, Pittsburgh 
Morris CHESTON, Philadelphia 
WILLIAM D. Harkins, Philadelphia 
FRANK B. INGERSOLL, Pittsburgh 
JAcoB KossMan, Philadelphia 
ARTHUR LITTLETON, Philadelphia 
I. Epwarp Master, Philadelphia 
G. BREwsTER RuHoaps, Philadelphia 
WILLIAM A. SCHNADER, Philadelphia 
BERNARD G. SEGAL, Philadelphia 
Cares J. SPINELLI, Pittsburgh 
THOMAS P. TRIMBLE, Jr., Pittsburgh 


RHODE ISLAND 
HENRY C. Hart, Providence 
JAMES H. HiacIns, Jr., Providence 
CoLiIn Mac R. MAKEPEACE, Providence 


SOUTH CAROLINA k 
HONORABLE JAMES HuGH McFappIn, Manning 
WALTON J. McLEop, Jr., Waterboro 


SOUTH DAKOTA 
ERNEST W. STEPHENS, Pierre 


TENNESSEE 
Rupo.LpH S. BLeEy, Elizabethton 
WALTER CHANDLER, Memphis 
JOHN J. Hooxker, Nashville 
CLARENCE KoLwyck, Chattanooga 
Epwarp W. KUHN, Memphis 


TEXAS 
GEORGE C. ANSON, Dallas 
WEBSTER ATWELL, Dallas 
FeELIx ATwoop, Dallas 
E. H. Barry, Dallas 
Maurice R. BULLOCK, Fort Stockton 
CeciL E. BuRNEy, Corpus Christi 
PAUL CARRINGTON, Dallas 
Lee M. GALLAGHER, Corpus Christi 
W. St. JOHN GARwoop, Austin 
JOHN HENRY MINTON, Hemphill 
Sip Murray, Corpus Christi 
B. BRowN SMITH, Rotan 
Murray G. SMYTH, Houston 
R. A. Witson, Amarillo 


UTAH 
SAM CLINE, Milford 
PauL H. Ray, Salt Lake City 3 


VERMONT 
HONORABLE STERRY R. WATERMAN, St. Johnsbury 


VIRGINIA 
RoyaL E. CABELL, Jr., Richmond 
WILLIAM P. Dickson, Jr., Norfolk 
JOHN C. GoppIn, Richmond 
Lewis F. PowELL, Jr., Richmond 
WILLIAM ROSENBERGER, JR., Richmond 
JAMES H. SiImmonps, Arlington 


WASHINGTON 
Epcar N. EISENHOWER, Tacoma 
ROBERT W. GRAHAM, Seattle 
FRANK E. HoLMan, Seattle 
BERNICE JONSON, Seattle 
Eart A. PHILLIPS, Seattle 
HAROLD S. SHEFELMAN, Seattle 


WEST VIRGINIA 
Amos A. BOoLEN, Huntington 
PROFESSOR STANLEY E. DapDISMAN, Morgantown 
HONORABLE FRANK C. HAYMoND, Charleston 
HONORABLE HoMeErR A. Hott, Charleston 
KEMBLE WHITE, Clarksburg 


WISCONSIN 
RateH M. Hoyt, Milwaukee 
PAUL NOELKE, Milwaukee 
Louis QuaRLEs, Milwaukee 
Otto C. RENTNER, Appleton 
Honoras_e J. W. Witkus, Sheboygan 


WYOMING 
THOMAS O. MILLER, Cheyenne 
WILLIAM A. SMITH, Lander 


CANADA 
W. G. Morrow, Alberta 


PUERTO RICO 
CELESTINO IRIARTE Miro, San Juan 
HONORABLE LuIs NEGRON-FERNANDEZ, San Juan 


BELGIUM 
WALLACE R. Baker, Brussels 
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Key features and summary data on non- 
partisan judicial selection plans of the 
“*Missouri Plan" variety. 


- A descriptive listing of recent publications 


of the American Judicature Society. 


. Judicial salary increases enacted during 


1960-61 legislative sessions. 
Compensation paid to judges of trial courts 
of general jurisdiction in the 30 most 
populous cities of the United States. 


- A selected bibliography on jury instructions, 
. A selected bibliography on judicial selec- 


tion, discipline and tenure. 


- A 5 state comparison (Alabama, Georgia, 


Florida, Mississippi and Tennessee) of 
selected aspects of judicial administration 
machinery. 


- Engaged counsel rules — description and 


texts of existing court rules specifically 
governing continuances for engagements of 
counsel. 


- Salaries of judges of state courts in all 50 


states, the federal judicial system and 
Puerto Rico—1961. 


A bibliography on the structure, operation 
and procedures of probate courts. 


A bibliography on the structure and opera- 
fion of minor courts. 


Impartial medical testimony plans—bibli- 
ography, citations and sample plans. 


Methods of judicial selection in the United 
States—a 50 state chart. 


News media and the administration of jus- 
tice—a selected bibliography on rules and 
problems concerning news coverage of 
courts and court proceedings. 


Number and tenure of major trial and ap- 
pellate judges—a 50 state chart. 


Transfer of civil cases to minor courts to 
relieve congested dockets—existing statutes 
and rules. 


Judicial Retirement and Pension Plans Sup- 
plement — Recent Changes, 50 State Chart 
and Model Legislative Provisions. 


Supplement and Addenda to A Survey of 
Judicial Salaries in the United States and 
Canada, Journal of the American Judica- 
ture Society, Vol. 45, No. 10 (March, 1962). 


BOOKS 


. HANDBOOK FOR JUDGES. By Donald K. Carroll. 
Cloth, pp. vi and 195. $3.50. 


. JUDICIAL RETIREMENT AND PENSION PLANS. 


By Alice A. Winters. 1961. Cloth and paper, 
pp. xii and 117. $4.00 (cloth) and $3.00 
(paperbound). 


. CITATIONS AND BIBLIOGRAPHY ON THE INTE- 


GRATED BAR. 1961. Paperbound, pp. 66. $1.00. 


- A COMPARATIVE SURVEY OF JUDICIAL SAL- 


ARIES IN THE UNITED STATES AND CANADA, 
By Daniel L. Skoler and John M. Janewicz. 
1962. Special Issue of the Journal, pp. 36. 
$1.00. 


REPRINTS 


(Postage and handling charges: $1.00 for each 20 copies 
or fraction thereof, $20.00 for 500 copies. One or two 
sample copies free.) 


. ROSCOE POUND, Principles and Outline of Mod- 


ern Unified Court Organization. 


. ROSCOE POUND, The Causes of Popular Dissat- 
isfaction of the Administration of Justice. 


. HENRY R. LUCE, The Rule of Law and the Ad- 


ministration of Justice. 


. LOUIS BANKS, The Crisis in the Courts, Fortune, 


December, 1961. 


. GLENN R. WINTERS, Selection and Tenure of 


Judges. 


. ROBERT E. ALLARD and JOHN M. JANEWICZ, 


Judicial Selection Reform Amendments, A Com- 
parative Analysis. 


. GLENN R. WINTERS, One-Man Judicial Selection. 


BROCHURES 


(Postage and handling charges: $1.00 for each 50 copies 
or fraction thereof, $7.50 for 500 copies. One toe five 
sample copies free.) 


. . THE CONSENSUS of the National Conference on 


Judicial Selection and Court Administration. 


. THE MISSOURI PLAN for Judicial Selection. 
. THE INTEGRATED BAR, A Unified Legal Profes- 


sion. 


. A MODEL JUDICIARY FOR THE 49TH STATE, The 


Judiciary Article of Alaska. 


MAILING INSERTS 


. packets of THE JUROR’S CREED, by John H. 


Flanigan. $1.00 for 500 copies. Five sample 
copies free. 


(_] An invitation to membership in the Society. 





Address 





City 


State 








SISttskK M ROSALITA 
MARYGROVE COLLEGE 
DETROIT 21 MLcH 


THE YEAR 
OF SERVICE TO 
JUDICIAL REFORM 


The best hope is that the strong bar now being created 
will have wisdom and courage and unselfishness adequate 
to the purpose of making itself more than an organ of 
conservatism—of making itself the instrument through 
which the government better performs its essential func- 
tion of rendering justice, without delay, without denial 
to the humblest citizen, justice pure and undefiled, or at 
least equal to that rendered in such civilized nations as 


we have in this troubled world. 


HERBERT HARLEY 





To Promote the Efficient 
Administration of Justice 


